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Rule 12d1-4, as Adopted, Marked to Show Changes from the
Proposing Release

Exemptions for investments in certain investment companies.
(@) Exemptions for acquisition and sale of acquired fund shares.

If the conditions of paragraph (b) of this section are satisfied, notwithstanding sections 12(d)(1)(A), 12(d)(1)(B),
12(d)(1)(C), 17(a), 57(a)(1)-(2), and 57(d)(1)-(2) of the Act (15 U.S.C. 80a-a 12(d)(1)(A), 80a-12(d)(1)(C), 80a-a 17(a),
80a-56(a)(1)-(2), and 80a-56(d)(1)-(2)):

(1) A registered investment company (other than a face-amount certificate company) or business development company
(an *“acquiring fund”) may purchase or otherwise acquire the securities issued by another registered investment company
(other than a face-amount certificate company) or business development company (an “acquired fund”);-and

(2) An acquired fund, any principal underwriter thereof, and any broker or dealer registered under the Securities Exchange
Act of 1934 may sell or otherwise dispose of the securities issued by the acquired fund to any acquiring fund and any
acquired fund may redeem or repurchase any securities issued by the acquired fund from any acquiring fund-; and

(3) An acquiring fund that is an affiliated person of an exchange-traded fund (or who is an affiliated person of such a fund)
solely by reason of the circumstances described in § 270.6¢-11(b)(3)(i) and (ii), may deposit and receive the exchange-
traded fund’s baskets, provided that the acquired exchange-traded fund is not otherwise an affiliated person (or affiliated
person of an affiliated person) of the acquiring fund.

(b) Conditions.
(1) Control.

(i) The acquiring fund and its advisory group will not control (individually or in the aggregate) an acquired fund,;
and

(i1) If the acquiring fund and its advisory group, in the aggregate, (A) hold more than 325% of the outstanding
voting securities of an acquired fund_that is a registered open-end management investment company or registered
unit investment trust as a result of a decrease in the outstanding voting securities of the acquired fund, or (B) hold
more than 10% of the outstanding voting securities of an acquired fund that is a reqgistered closed-end management
investment company or business development company, each of those holders will vote its securities in the manner
preseribed-bysame proportion as the vote of all other holders of such securities; provided, however, that in
circumstances where all holders of the outstanding voting securities of the acquired fund are required by this
section or otherwise under section 12(d)(1){E}(Hi{aa)-of-the-Act{15-U.S:C--80a-12(d{{L{E)(Hi{aa)); to vote
securities of the acquired fund in the same proportion as the vote of all other holders of such securities, the
acquiring fund will seek instructions from its security holders with regard to the voting of all proxies with respect
to such acquired fund securities and vote such proxies only in accordance with such instructions; and

(iii) The conditions in paragraphs (b)(1)(i) are- (ii) of this section do not apply whenif:
(A) The acquiring fund is in the same group of investment companies as an acquired fund; or

(B) The acquiring fund’s investment sub-adviser or any person controlling, controlled by, or under
common control with such investment sub-adviser acts as an acquired fund’s investment adviser or
depositor.
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(2) Findings and Agreements.

(1) Management companies.

(2A) Limited-redemption—Anlf the acquiring fund that-heldssharesis a management company, prior to the
initial acquisition of an acquired fund in excess of the limits efin sectlon 12(d)(1)(A)(|) of the Act (15

day—peﬁeel—mANhrehtheeaequ%qgﬁfund—heldS the acqumnq fund S mvestment adwser must evaluate the

complexity of the structure and fees and expenses associated with the acquiring fund’s investment in the
acquired fund, and find that the acquiring fund’s fees and expenses do not duplicate the fees and expenses
of the acquired fund’s-shares-in-exeess-of-that-Hmit-fund;

(iB) Management—companies—If the aequiring—fundacquired fund is a management company, before
mvestmgmpnor to the |n|t|aI acqulsmon of an acqulred fund in rehaneeuenthts—seetlen—and—wmh—sueh

an%ease—neJessﬁfrequentI%thanannuaHy—theaeqw%mguexcess of the I|m|ts in sectlon 12(d)(1)(A)(|) of
the Act (15 U.S.C. 80a-12(d)(1)(A)(i)), the acquired fund’s investment adviser must evaluate—the
complexity-of the structure-and-aggregatefeesfind that any undue influence concerns associated with the
acquiring fund’s investment in the acquired fund—and-find-that-itisin-the-best-interest-of the-acquiring
fund-to-tnvestin-the-acquired-fund: are reasonably addressed and, as part of this finding, the investment

adviser must consider at a minimum the following items:

(1) The scale of contemplated investments by the acquiring fund and any maximum investment
limits;

(2) The anticipated timing of redemption requests by the acquiring fund;

(3) Whether and under what circumstances the acquiring fund will provide advance notification
of investments and redemptions; and

(4) The circumstances under which the acquired fund may elect to satisfy redemption requests in
kind rather than in cash and the terms of any such redemptions in kind; and

(C) The aegquiring-fund’s-investment adviser to each acquiring or acquired management company must

report its findingevaluation, finding, and the basis for the-findingto-the-acquiringits evaluations or findings
required by paragraphs (b)(2)(i)(A) or (B),as applicable, to the fund’s board of directors, no later than the
next regularly scheduled board of directors meeting.

(i) Unit investment trusts. If the acquiring fund is a unit investment trust (“UIT”) and the date of initial deposit of
portfolio securities into a—+registeredthe UIT occurs after the effective date of this section, the UIT’s principal
underwriter or depositor must evaluate the complexity of the structure and-the-aggregatefees-associated with the
UIT’s investment in acquired funds and, on or before such date of initial deposit, find that the UIT’s fees and
expenses do not duplicate the fees and expenses of the acquired funds that the UIT holds or will hold at the date
of deposit.

(iii) Separate -aceeuntaccounts funding variable insurance contracts. With respect to a separate account funding
variable insurance contracts that invests in an acquiring fund, the acquiring fund must obtain a certification from
the insurance company offering the separate account that the insurance company has determined that the fees and
expenses borne by the separate account, acquiring fund, and acquired fund, in the aggregate, are consistent with
the standard set forth in section 26(f)(2)(A) of the Act (15 U.S.C. 80a-26(f)(2)(A)).

(iv) Fund of funds investment agreement. Unless the acquiring fund’s investment adviser acts as the acquired
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fund’s investment adviser and such adviser is not acting as the sub-adviser to either fund, the acquiring fund must
enter into an agreement with the acquired fund effective for the duration of the funds’ reliance on this section,
which must include the following:

(A) Any material terms regarding the acquiring fund’s investment in the acquired fund necessary to make
the finding required under paragraph (b)(2)(i)-(ii) of this section;

(B) A termination provision whereby either the acquiring fund or acquired fund may terminate the
agreement subject to advance written notice no longer than 60 days; and

(C) A requirement that the acquired fund provide the acquiring fund with information on the fees and
expenses of the acquired fund reasonably requested by the acquiring fund.

(43) Complex fund structures.

(Hi) No investment company may rer on section 12(d)(1)(G) of the Act (15 U.S.C. 80a-12(d)(1)(G)) or this section
to purchase or otherwise acquire, in excess of the limits in section 12(d)(1)(A) of the Act (15 U.S.C. 80a-
al2(d)(1)(A)), the outstanding voting securities of aretheran investment company that-discleses-n-its-rmost-recent

registration-statement-that-i-may-be-an-acquiring-fund-under(a “second-tier fund™) that relies on this section to

acquire the securities of an acquired fund, unless the second-tier fund makes investments permitted by paragraph

(b)(3)(ii) of this section; and

company (or eempaprresJehaLwequd—beprlvate fund if immediately after such purchase or acqmsmon the securltles
of investment companies +

m%wm%ﬂ%%%%ﬁ%%@%wm
ALt e thefet (B LIS O 000 10D I LA nnless the neeredumd spvestmen—sand private funds

owned by the acquired fund have an aggregate value in excess of 10 percent of the value of the total assets of the
acquired fund; provided, however, that the 10 percent limitation of this paragraph shall not apply to investments
by the acquired fund in:

(A) tr+elianeeReliance on section 12(d)(1)(E) of the Act (15 U.S.C. 80a-12(d)(1)(E));

(B) -For-short-term-cash-management-purposes-pursuant-toReliance on § 270.12d1-1-er-exemptiverelief
from-the-Commission;
(C) -ta-aA subsidiary that is wholly-owned and controlled by the acquired fund;

(D) —Fhereceipt-of securitiesSecurities received as a dividend or as a result of a plan of reorganization of
a company; or

(E) Fhe-acquisition-of securitiesSecurities of another investment company received pursuant to exemptive
relief from the Commission to engage in interfund borrowing and lending transactions.

(c) Recordkeeping. The acquiring —fundand acquired funds relying upon this section must maintain and preserve for a

period of not less than five years, the first two years in an easily accessible place, a-writtenrecord-efas applicable:

(1) A copy of each fund of funds investment agreement that is in effect, or at anytime within the past five years was in
effect, and any amendments thereto;

(2) A written record of the evaluations and findings required by paragraph (b)(2)(i) of this section, and the basis therefor

This alert should not be construed as legal advice or a legal opinion on any specific facts or circumstances. This alert is not intended to create,
and receipt of it does not constitute, a lawyer-client relationship. The contents are intended for general informational purposes only, and you

ropesgray.com are urged to consult your attorney concerning any particular situation and any specific legal question you may have. © 2020 Ropes & Gray LLP ATTORNEY ADVERTISING



ROPES & GRAY

APPENDIX = Page 4

within the past five years;

(23) FreA written record of the finding required by paragraph (b)(32)(ii) of this section and the basis for such finding; and

(84) The certification from each insurance company required by paragraph (b)(32)(iii) of this section.
(d) Definitions. For purposes of this section:
Advisory group means either:

(1) An acquiring fund’s investment adviser or depositor, and any person controlling, controlled by, or under
common control with such investment adviser or depositor; or

(2) An acquiring fund’s investment sub-adviser and any person controlling, controlled by, or under common
control with such investment sub-adviser.

Baskets has the same meaning as in 8§ 6¢-11(a)(1).

Exchange-traded fund means a fund or class, the shares of which are listed and traded on a national securities exchange,
and that has formed and operates in reliance on 8 6¢-11 or under an exemptive order granted by the Commission.

Group of investment companies means any two or more registered investment companies or business development
companies that hold themselves out to investors as related companies for purposes of investment and investor services.

Private fund means an issuer that would be an investment company under section 3(a) of the Act but for the exclusions
from that definition provided for in section 3(c)(1) or section 3(c)(7) of the Act (15 U.S.C. 80a-3(c)(1) or 80a-3(c)(7)).
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