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T: +52 5552 61 05 09

E: revangelista@basham.com.mx

W: www.basham.com.mx

ssociate of the firm in the Environmental and Sustainability Consulting
A area in the Mexico City Office. His main area of concentration is in
providing assistance to companies with operations in Mexico with
respect to environmental regulatory compliance.
He formerly worked in the Environmental Protection Office of the Federal District (Mexico
City) and then acted as legislative advisor in the Chamber of Deputies of Mexico's Federal
Congress during the 60th legislature.
His professional practice comprises the matters of hazardous wastes, national waters,
transference and remediation of polluted sites, environmental assessments, among others.
Mr. Evangelista has participated as invited speaker to the following events:
The Annual Meeting of the U.S. American Bar Association Conference entitled, “An Overview
of the Mexican Renewable Energies”, held in Mexico City on November 9th, 2012; and
The conference organized by Dofiscal Thomson Reuters entitled, “New Environmental
Obligations for Corporations and government’, held in Mexico City on June 28th, 2013.

Alexandra Gerungan - Makarim & Taira S
T: +62 21 2521272

E: alexandra.gerungan@makarim.com

W: www.makarim.com

lexandraisaPartnerin Makarim & Taira S and has extensive experience
Ain handling litigation and dispute resolution cases including police

investigations into allegations of forestry and environmental crimes,
civil lawsuits, arbitration and alternative means of resolving disputes, anti-corruption
investigations, internal/independent investigations and terminations of employment, and
has handled liquidation, bankruptcy and due diligence, general corporate and commercial
issues, as well as power projects. She is also a registered sworn translator from English to
Indonesia and vice versa.

Mariana Arrieta - Basham, Ringe y Correa, S.C.
T: +52 55 5261 0400

E: marrieta@basham.com.mx

W: www.basham.com.mx

ariana Arrieta is a junior associate in the environmental area of
M the law firm Basham, Ringe y Correa, S.C. in Mexico City. During

the discharge of her duties in the firm, she has participated in
voluntary inspections to verify compliance with environmental law, regulations and Mexican
Official Standards applicable to industrial facilities of the food, beverage, packaging, and
pharmaceutical sectors, among others, as well as in investigation projects such as the
Environmental Protection Questionnaire of Coral Ecosystems, supervised by Cyrus R. Vance
Center for International Justice.
Since July 2015 and, in addition, to her duties in the environmental area of the firm, she joined
Fundacion Basham, as coordinator. This organization provides and promotes pro-bono work
and its mission is to “be consolidated as promoter of a strong and growing Mexico, with an
increasing active participation of the community every day, in which effective and good
quality legal advisory services be provided to organizations working in pro of the community,
always based on ethical, professional, quality, professionalism, efficiency, commitment, and
leadership values.”

Michael Krancer - Blank Rome LLP
T: +1 215 569 5535

E: mkrancer@blankrome.com

W: www.blankrome.com

ichael Kranceris a partner at Blank Rome LLP. Heisan experienced
M advisor to U.S. and global energy companies with more than 20+
years of industry and policy experience at the highest levels.
Mr. Krancer served as Secretary of the Pennsylvania Department of Environmental
Protection under Governor Tom Corbett, overseeing the development of shale natural gas
in Pennsylvania. He served on the governor’s team to attract new, environmentally-sensitive,
economic development to the commonwealth.
As a prominent and popular speaker and writer, Mr. Krancer is widely recognized for his
practical thought leadership on a wide range of energy policy issues.
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Elizabeth Mack - Locke Lord LLP
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E: emack@lockelord.com
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s Chair of the Environmental Section of Locke Lord LLP, Elizabeth
Mack is the leader of one of the largest groups of dedicated
environmental practitioners in a major law firm. She has substantial
experience in environmental compliance, environmental litigation, and environmental
transactional work. Recognized in Chambers USA and named in The Best Lawyers in
America, Elizabeth brings her depth of experience to state and federal environmental matters,
including such diverse federal issues as the Clean Air Act, the Clean Water Act, CERCLA,
Endangered Species Act, RCRA, the Toxic Substances Control Act (TSCA), NEPA, and the
Safe Drinking Water Act.

Peter Alpert - Ropes & Gray
T: +1 617 951 7906

E: peter.alpert@ropesgray.com
W: www.ropesgray.com

eter Alpert, a Partner at Ropes & Gray, has practiced environmental
law for nearly 25 years. Peter’s practice focuses on the remediation
of contaminated land advising strategic and financial participants in
M&A and financing transactions on understanding and managing environmental risk, the
entitlement of complex real estate development projects, and the defense of enforcement
actions brought by federal and state environmental authorities. Peter is a member of the
board of directors of the National Audubon Society, a non-profit organization dedicated
to the conservation of birds and the places they depend on, and to advocacy for action on
climate change.

John McAleese - McCarter & English
T: +1 215.979.3892

E: jmcaleese@mccarter.com

W: www.mccarter.com

ohn J. McAleese III, a partner in the Environment & Energy Practice
Group, is the Managing Partner of the Philadelphia office. John
concentrates his practice on environmental and energy matters. His

work includes:

o Representing clients in civil and administrative environmental litigation.

o Advising clients on environmental issues that arise in business transactions involving real
estate.

« Counseling clients on compliance with federal, state and local environmental laws and
regulations.

« Representing clients in negotiations with environmental regulatory agencies such as the
U.S. Environmental Protection Agency.

« Counseling clients on issues regarding insurance coverage for environmental risks.
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Environment Law Roundtable 2016

This year the Environment Law Roundtable has been dominated by discussions on the implications of the Paris Agreement. On a national level we also discuss the regulatory
changes in the United States stemming from water drought issues and polychlorinated biphenyl (PCB’s) in building materials. Other highlighted topics include: compliance is-
sues or pitfalls organisation’s need to monitor carefully and the incentives of being more sustainable. Featured countries are: United States, Mexico and Indonesia.

1. What does COP21 mean for the
future of environmental law?

Evangelista: In accordance to the Paris
Agreement, each State party was com-
mitted to take and apply the accorded
resolutions against climate change,
considering its political and economic
situation. Consequently, it is very likely
that the Mexican Environmental Legal
Framework will be amended over the
following years, in order to create and
apply enough legal instruments that
will continue to reduce Mexico’s green-
house gas emissions. The Paris Agree-
ment recognises that the compromises
reached until now are not enough to
solve the climate change problem.

At this juncture, the parties are com-
mitted to propose, every five years,
newer and stricter mechanisms to en-
sure the reduction of their gas emis-
sions. Certainly, this implementation
will demand a constant evolution of
the public policies and the legal instru-
ments provided for their implementa-
tion.

Krancer: The Paris Accord is the big-
gest act of Presidential imperious-

ness since Woodrow Wilson tried to
cram the League of Nations down the
throats of the American people—and it
deserves the same rebuff. The “agree-
ment” is happy talk empty promises.
It’s estimated that the “deal” will cost
America $170 billion which is about
0.7% of our GDP. It strands S2 trillion
in investment. It’s the single largest
unilateral transfer of wealth in human
history—about $100 billion by 2020.
It promises America a darker, colder,
higher unemployment and poorer fu-
ture all without American democratic
due process or proven effectiveness.

Mack: COP21, more commonly known
as the “Paris Agreement,” was hailed
as animportant step in reducing green-
house gas emissions with the goal of
keeping the rise in global temperature
to below 2 degrees Celsius. While the
United States has signed the Agree-
ment, the impact on future environ-
mental laws in the United States looks
limited. The Agreement allows each
participating nation to determine how
to cut carbon emissions. Although No-
vember will bring certain clarity to the
political landscape, assuming Congress
remains Republican (even if a Demo-

cratic President is elected), we do not
expect that Washington will pass new
laws addressing global warming in the
near term.

Makarim: Through its Intended Na-
tionally Determined Contribution, the
Indonesian Government has made a
strong commitment in its stance on
the environment to unconditionally
reduce 26% of the greenhouses gas-
es emitted by business by 2020. This
commitment will influence the future
of environmental law, and regulations
for certain sectors, inter alia Energy
(Including Transport), Industrial Pro-
cesses and Product Use, Agriculture,
Land-Use, Land-Use Changes, and For-
estry and Waste, issued to achieve the
Government’s targets. It is expected
that to achieve the 26% reduction in
greenhouse gases, stricter regulations
will be implemented while allowing
businesses to continue as usual.

McAleese: The Paris COP21 talk will
result in a new level of regulation of air
emissions that will significantly impact
power generation and manufacturing
in this century. With the Clean Power
Planinthe United States, theregulatory

controls of the carbon emission reduc-
tions agreed to by many countries as
a result of the COP21 talks are already
being drafted. These new regulations
add to an already robust regulatory en-
vironment in the United States, further
expanding “environmental law.” The
ultimate effect of the COP21 talks may
be to significantly reduce environmen-
tal law because the regulatory effects
resulting from the talks will accelerate
the development of renewable energy,
thereby eliminating the need for regu-
latory controls. By way of example, a
coal-fired power plant requires sub-
stantial environmental regulatory con-
trol in contrast to a wind farm, which
does not need any substantial environ-
mental regulation. Thus, the replace-
ment of a coal-fired power plant by a
wind farm will result in much lees need
for environmental law.

Alpert: Properly and fully implement-
ed in the United States, COP21 will ne-
cessitate political change more than it
will require dramatic changes to pre-
scriptive environmental law. In the U.S.
a general conceptual framework al-
ready exists for the implementation of
COP21. As interpreted in 2007 by the
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Supreme Court in the Massachusetts
v. EPA case, the Clean Air Act permits
USEPA to regulate carbon emissions
if the agency makes a prior finding of
“endangerment” to human health.
The agency issued its endangerment
finding in 2009, and since then has is-
sued regulations aimed at controlling
carbon emissions from the largest in-
dustrial sources, most importantly the
“Clean Power Plan” regulation in Octo-
ber, 2015. Every major regulation has
been challenged in court, delaying or
derailing these regulatory efforts. Mi-
nor technical adjustments to existing
law could clarify EPA’s regulatory pow-
ers and eliminate these obstacles, but
such measures, and therefore achieve-
ment of the emission reductions envi-
sioned in COP21, are impossible in the
current political environment. If the US
comes short of its commitments, oth-
er existing laws will come under more
strain to accommodate the adaptive
measures necessary to protect vulner-
able communities and sectors from the
consequences of unmitigated climate
change.

2. Have there been any other recent
regulatory changes or interesting de-
velopments?

Arrieta: In the last few years the most
relevant regulatory changes are the

following:

The Federal Law for Environmental Lia-
bility was published. This law foresees
the action to claim environmental li-
ability for causing environmental dam-
age per se (and not in regards to the
damages caused to the legal sphere of
a specific individual).

During mid-2013, there was a major
reform in the energy sector. One of the
most important contributions in said
reform was the creation of a new gov-
ernment entity specifically created to
attend, regulate and verify compliance
of all environmental and safety mat-
ters and regulations within the hydro-
carbon sector.

In 2011 the Federal Code for Civil Pro-
ceedings was modified to contemplate
the collective actions, and to promote
the defence of affected interests and
rights of a collectivity in matters of con-
sumer relations of goods or services,
public or private and in regards to the
environment.

Mack: Water is a key issue for the fore-
seeable future. Droughts are plaguing
the American West. In 2011, Texas ex-
perienced one of the worst droughts
on record. While that drought is effec-
tively over, the impacts are still being

felt today. We have found that the state
regulatory agencies have stepped up
enforcement related to water rights,
and the prospects of obtaining a new
water right are nearly non-existent for
most parts of Texas.

Separately, all eyes continue to be on
the Northeast related to polychlorin-
ated biphenyl (PCBs) in building mate-
rials. Boston-based United States En-
vironmental Protection Agency (EPA)
Region 1, which covers Massachusetts,
Connecticut, Rhode Island, Maine,
New Hampshire and Vermont, contin-
ues to lead the nation in its watchdog
efforts to ensure that property own-
ers and redevelopers are identifying
and managing PCB-impacted caulk-
ing, bricks and other materials as part
of demolition (including renovation).
Given the complexity of the governing
federal Toxic Substances Control Act
(TSCA) regulations, regulatory com-
pliance for renovations in situations
where PCB-containing caulking and
other PCB-containing building mate-
rials has been identified can get very
costly very quickly.

With the finalisation of EPA’s vapour
intrusion guidance in June of 2015,
many regulators across the country are
imposing more conservative standards
on development in areas of potential

vapour impacts. These requirements
range from more in-depth toxicologi-
cal studies, to vapour mitigation even
in ventilated parking garages. We are
fast approaching a time when redevel-
opment in urban areas will require va-
pour mitigation regardless of the cur-
rent potential for vapour.

Makarim: Yes, Government Regulation
No. 121 of 2015 on The Utilization of
Water Resources was passed at the end
of 2015. The regulation is a follow up
to a Constitutional Court ruling in 2015
that annulled the previous law No. 7 of
2004 and re-enacted the obsolete law
(No. 11 of 1974).

Under the regulation, water resources
utilisation must not disturb, waive, or
negate the people’s rights over water
resources, the preservation of the en-
vironment is a human right, and water
resource utilisation permits may be is-
sued only to private companies which
satisfy and comply with certain strict
requirements. The regulation provides
the requirements and procedures for
issuing water resource utilisation per-
mits and ground water resource utili-
sation permits to private companies.
Another interesting change was the
merger of the Ministry of the Environ-
ment and the Ministry of Forestry to
become the Ministry of the Environ-
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ment and Forestry through Presiden-
tial Regulation No 7 of 2015 regarding
The Organization of State Ministries.

McAleese: Both the United States Sen-
ate and the House of Representatives
have drafted significant amendments
to the Toxic Substances Control Act
(TSCA), and those two bills are cur-
rently going through reconciliation. In
all likelihood, a reconciled bill will be
signed into law resultingin a substantial
change in TSCA and how manufactured
and imported chemicals in the United
States are regulated. The amendments
will make TSCA more similar to the Eu-
ropean Union’s REACH directive in that
TSCA will now require affirmative ad-
vance evaluation of the risks associat-
ed with new chemicals manufactured
in or imported into the United States.

Alpert: USEPA issued the Clean Power
Plan in advance of COP21. This regula-
tion aims at a 32% reduction in overall
carbon emissions from fossil-fuel fired
electric generating plants by 2030, rel-
ative to emissions from these facilities
in 2005. This rulemaking is the primary
regulatory mechanism for the US to
achieve emission reduction targets set
in Paris. It was immediately challenged
on technical grounds under the Clean
Air Act, and its implementation has
been stayed until the litigation is re-

solved, which could take several years.
In the meantime, the US must rely on
extra-legal mechanisms, such as mac-
ro-economic factors reducing demand
for coal and social responsibility move-
ments, to achieve significant emission
reductions.

3. What are the key pieces of en-
vironmental legislation and can you
outline the main regulatory authori-
ties in your jurisdiction?

Evangelista: The most important piec-
es of the Mexican Environmental Legal
Framework would be the General Law
for Ecological Balance and Environ-
mental Protection (aiming to coordi-
nate federal, state and municipal pow-
ers to guarantee all citizens their right
to a healthy environment), the General
Law for the Prevention and Compre-
hensive Management of Wastes (which
regulates the proper management of
both hazardous and non-hazardous
wastes), the Federal Law for Environ-
mental Liability (which foresees the ac-
tion to claim environmental liability for
damages to the environment) and the
National Waters Law (focused on regu-
lating the exploitation and use of na-
tional waters to achieve their sustain-
able comprehensive development).

In this regard, the main regulatory au-

thorities who enforce the aforemen-
tioned legislation are the Ministry of
the Environment and Natural Resourc-
es (SEMARNAT by its acronym in Span-
ish), the Federal Environmental Protec-
tion Agency (PROFEPA), the National
Water Commission (CONAGUA) and
the Safety, Energy and Environment
Agency (ASEA).

Krancer: The Clean Water Act and
the Clean Air Act (and their state ana-
logues) are the laws that, in my view,
affect more businesses across the
economy than any others. In my state,
Pennsylvania, the Department of Envi-
ronmental Protection (of which | was
formerly Secretary) enforces both pro-
grams via permitting and enforcement
programs. There are other regulatory
agencies, both state and federal, that
have a role as well such as the Pa. Fish
& Boat Commission, the PA Game
Commission and on the federal level
the Army Corps of Engineers.

Makarim: The key legislation govern-
ing environmental matters is the Envi-
ronmental Law No. 32 of 2009 regard-
ing the Management and Protection of
the Environment. Some implementing
regulations of the law include Govern-
ment Regulation No. 27 of 2012 on En-
vironmental Impact Assessment and
Environmental License and Govern-

ment Regulation No. 101 of 2014 on
The Toxic and Hazardous Materials and
Waste Management. Implementing
regulations issued under the previous
regime, Law No 23 of 1997, remain in
effect as long as they do not contradict
or have not been replaced by new regu-
lations. The Environment and Forestry
Ministry is the main Government’s au-
thority in the forestry and the environ-
mental sector at central governmental
level. Meanwhile, at the provincial and
regency/municipality level, the prima-
ry environmental authority is the Gov-
ernor or Regent/Mayor.

McAleese: In the United States, there
are four key pieces of environmental
legislation: i) the Clean Air Act, which
regulations emissions to the air, ii) the
Clean Water Act, which regulates the
discharge of pollutants to water, iii) the
Resource Conservation and Recovery
Act, which regulates the generation,
storage, transportation, treatment and
disposal of hazardous wastes, and iv)
the Comprehensive Environmental Re-
sponse, Compensation and Liability
Act (also known as Superfund), which
allows for the funded remediation of
contaminated sites. On the federal
level, the main regulatory authority is
the United States Environmental Pro-
tection Agency (“EPA”). The EPA has
primary authority to implement and
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enforce the Clean Air Act, the Clean
Water Act, the Resource Conservation
and Recovery Act and Superfund, as
well as the other federal environmen-
tal statutes. Each of the 50 states also
has their own environmental protec-
tion agencies, and many states have
corollary statutes to the four major
federal statutes discussed above. The
state agencies implement and enforce
their own statutes, and, in most cir-
cumstances, have the power to imple-
ment and enforce the federal statutes
within their respective states.

Alpert: The mainstays of environmen-
tallaw in the US have for many decades
been the Clean Air Act, the Clean Wa-
ter Act, the Resource Conservation and
Recovery Act, and the Comprehensive
Environmental Response Cleanup and
Liability Act. These respectively protect
air quality, water quality, prevent the
contamination of land, and respond
to legacy contamination from the pre-
regulatory era. The Clean Air act is
the only of these statutes equipped
to respond to the challenge of cli-
mate change. The other laws are rel-
evant in various degrees to strategies
for response and adaptation to climate
change. The substantive framework for
the implementation of these laws is set
by the federal EPA. Most responsibility
for the implementation, administra-

tion and enforcement of these laws is
delegated to environmental protection
authorities in the individual states.

4. Are there any compliance issues
or potential pitfalls that firms need to
be cautious about?

Evangelista: Yes. It is important for
firms representing clients interested
in developing projects in Mexico to be
aware that the environmental frame-
work in force in Mexico is comprised
by a complex system of federal and
local dispositions (laws, regulations,
Mexican Official Standards, executive
orders, etc.). As a consequence, the
development of activities and projects
in Mexico requires diverse permits,
approvals, authorisations, licenses, re-
cords and periodical reports, both fed-
eral and local, concerning environmen-
tal matters, which must be obtained
and/or filed for prior to the execution
of the project (construction works) as
well as prior and during the course of
the operations that, if not obtained or
complied with, may hamper the devel-
opment of said project and even cause
the onset of administrative proceed-
ings concluding in sanctions such as
fines or the closure of the project. This
is why it is relevant to analyse the char-
acteristics of the project as well as the
legislation applicable in the specific

area where the project will be devel-
oped prior to starting off with any de-
velopment action.

Krancer: The number one pitfall that
businesses face is the systemic inability
to effectively translate and communi-
cate regulatory requirements into busi-
ness requirements that troops on the
ground understand and then to follow
up to assure that compliance is actual-
ly happening. All too often something
gets lost in translation within a com-
pany between legal and operations
on the ground. And conflicting “turfs”
within companies between legal, com-
munications, legislative, and investor
relations, operations often create a
recipe for failure.

Mack: With regard to Texas’ emphasis
on water, we have found that develop-
ers who plan to incorporate water fea-
tures as part of their development (for
example, a fountain or pond within a
landscaped area) may find that such
features require a state water rights
permit and that obtaining the permit
may be challenging.

Separately, when considering renova-
tion or demolition in the Northeast,
property owners and redevelopers
should consider whether building ma-
terials contain PCBs and if they do,

budget for PCB management and TSCA
compliance. Other EPA regions are not
as proactive on PCBs in building mate-
rials, but even in those regions, where
PCBs are known to exist, those regions
require the same level of detailed and
expensive regulatory compliance. Po-
tential impacts from vapour coming up
through the soil column must be con-
sidered for any slab on grade occupied
space.

Makarim: The Environmental Law re-
quires every business that may have a
significant impact on the environment
to have an Environmental Impact As-
sessment (Analisa Mengenai Damp-
ak Lingkungan/AMDAL), or, for those
that do not require an AMDAL, an En-
vironmental Management Plan or En-
vironmental Monitoring Plan (Upaya
Pengelolaan Lingkungan Hidup/Upaya
Pemantauan Lingkungan Hidup), and
then to obtain an environmental li-
cense. Non-compliance with these re-
quirements may be subject to impris-
onment of one to three years and fine
between IDR 1 billion to IDR 3 billion,
or revocation of the environmental li-
cense.

McAleese: In the United States, there
are many environmental statutes and
regulations on the federal, state and
local levels. Violation of those stat-
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utes and regulations can result in se-
vere civil penalties and fines, and, in
many circumstances, the potential for
criminal penalties, including incarcera-
tion. Thus, a good knowledge of envi-
ronmental law is critical for industrial
and commercial operators in the Unit-
ed States. Any operator of a business
in the United States that could have a
potential impact on the environment
is subject to environmental regulation
and therefore must be aware of the
many potential pitfalls that could be-
fall a business from non-compliance.

5. In the face of rapidly increasing
concerns regarding climate change,
biodiversity loss and ocean acidifica-
tion, where are policy makers current-
ly focusing their attention towards
more effective governance?

Alpert: Primarily at the state level,
policy makers are focused on creating
economic and regulatory incentives
for the development of energy sources
that are renewable or less carbon-in-
tensive, such as solar and wind gener-
ating facilities and hydrofracking. Many
states have established renewable
portfolio standards for large regulated
utility companies. These measures are
easier to pursue because of a generally
bipartisan consensus that they make
sense for economic reasons regardless

of their environmental benefits. Align-
ment is also possible around the need
for effective adaptation strategies be-
cause all sides can agree, for exam-
ple, that measures should be taken to
protect coastal communities from in-
exorably rising sea levels without hav-
ing to agree on the root causes of the
problem.

6. Are there any incentives for com-
panies to become more sustainable?

Krancer: The best incentives are those
that come from market place disci-
pline. Enterprise value risk is at stake
every day. Shareholders and Boards of
Directors expect environmental com-
pliance and sensitivity and must and
insist that management does as well.
The cost of a slip-up is not only envi-
ronmental damage and fines but repu-
tational damage and enterprise value
loss. The “Street” imposes that disci-
pline because companies that don’t
get it right lose market value and that,
in turn, puts pressure on the Board and
heads roll in management.

Mack: In most instances, companies
have found that becoming more sus-
tainable can positively impact the bot-
tom line. Millennials want sustaina-
bility. The movement began with the
Baby Boomers in the 1980s, when the

federal Resource Conservation and Re-
covery Act (RCRA) was first passed. At
that time, companies began to reduce
the amount of hazardous wastes gen-
erated in order to reduce the regula-
tory burdens imposed by that statute.
This incentive to reduce is also evident
in the move toward alternative sources
of energy (such as wind and solar) and
efforts to reduce the amount of water
consumed in the industrial process.

Makarim: Yes, the Environmental Law
provides several incentives such as
tax treatment, reduced charges, and
performance acknowledgment, but
no further implementing regulations
have been issued so far. The Environ-
ment and Forestry Minister’s Corpo-
rate Performance Rating for Environ-
mental Management program (Pro-
gram Penilaian Peringkat Kinerja Peru-
sahaan dalam Pengelolaan Lingkungan
Hidup/“PROPER”) is an example of re-
wards given for environmental compli-
ance. PROPER evaluates compliance
by and performance of a company’s
management of environmental pol-
lution/damage and toxic and hazard-
ous waste. Through PROPER, a com-
pany can earn a greener reputation as
an environmentally friendly company.
The components used for evaluation
include compliance with its environ-
mental license and management of

water or air pollution, toxic and haz-
ardous waste. Compliance is rated with
“blue” (the highest), “red” or “black”
(the lowest), while performance with
“green” or “gold”. In 2014 - 2015,
from more than 2,000 companies as-
sessed, around 1,400 companies were
rated “blue” and about 108 companies
“green”.

McAleese: There are many incentives
for companies to become more sus-
tainable. Becoming more sustainable
will necessarily reduce the impact of
regulatory programs on a company,
thereby decreasing costs of compli-
ance, as well as the risks associated
with non-compliance. In addition, be-
coming more sustainable will decrease
waste generation, which will result in
a direct reduction to the company’s
costs. While capital may be required
to reach higher levels of sustainability,
those capital costs can be recouped
through mitigation of operating costs
resulting from the greater sustainabil-
ity. Finally, companies that increase
their sustainability can enjoy greater
social acceptance. This greater social
acceptance results in higher employee
retention as well as greater accept-
ance in the marketplace, both of which
provide benefits to the company as a
whole.
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Alpert: Yes, but these incentives are
more social and economic than legal.
Many companies not directly involved
in the fossil fuel extraction or electric-
ity generation sectors perceive many
benefits from reducing their carbon
footprint and otherwise promoting
sustainability. There is pressure to-
wards sustainability from sharehold-
ers, consumers, and the young people
that these companies need to recruit
for the future. Developers of commer-
cial real estate are under significant
pressure from corporate tenants to
“green” their buildings to meet strin-
gent standards set by NGOs or, in the
case of some cities, local government.
Time will tell whether these “soft” in-
centives towards sustainability econ-
omy will be sufficient to make up for
a paucity of legal and regulatory man-
dates.

7. How can companies effectively
manage environmental reputational
risk?

Krancer: As mentioned before, the
ability to translate legal requirements
into business requirements that are
executed and tracked is probably the
most important way to protect not just
the reputation of the company but the
enterprise value. Also, having a coordi-
nated plan in place to respond to mis-

cues (big or small) is very important.
All the pieces need to be working to-
gether; legal, communications, legisla-
tive, investor relations etc.

Makarim: One way to lessen the risk is
by ensuring compliance with the envi-
ronmental license’s terms and require-
ments. Applications for environmental
licenses are published so public can
provide input on whether an environ-
mental license should be issued to that
company or not. This way, the public
can check how ‘green’ the company re-
ally is. Putting in place a well-managed
corporate social responsibility (CSR)
program and reaching out to the sur-
rounding local community would also
be an alternative to manage the risk
and to raise the company’s ‘green’ im-
age.

McAleese: On the one hand, compa-
nies can manage environmental rep-
utational risks by having a strong en-
vironmental management program
directed by the highest level officers
in the organisation. Constant analysis
of ways to reduce the environmental
impact of the company coupled with
systematic environmental compliance
auditing will minimise the potential for
negative environmental impact by the
company. In addition, a commitment
from the “CSuite” to constant improve-

ment of the sustainability of the com-
pany will further reduce the potential
for harm to the company’s reputation
from environmental issues.

8. What are the key trends or strate-
gies currently being implemented?

Makarim: The Indonesian President re-
cently focused on developing the state
economy through a series of economic
packages to stimulate and strengthen
Indonesian economy by, among oth-
ers, speeding up issuance of business
licenses and other required, includ-
ing in environment and exploitation
of natural resources sectors. Under
the second economic package, several
forestry licenses were deregulated to
encourage companies to invest in this
sector. This involved reducing the num-
ber of licences required and the time it
takes to process license applications. A
Government regulation in 2015 elimi-
nated the need for an in-principle li-
cense before obtaining a borrow-to-
use permit, although, given the im-
portance of environmental licenses, a
2016 regulation aimed to accelerate
certain national strategic projects the
President highlights the requirement
to obtain an environmental license be-
fore commencing any activity.

McAleese: Certainly, a key trend is

the reduction of atmospheric carbon
production. In the United States, the
Environmental Protection Agency’s
Clean Power Plan seeks to dramatically
reduce atmospheric carbon produc-
tion by fossil-fuel energy production.
Whether the Clean Power Plan results
in new emission controls, or, more like-
ly, the retirement of coal-fired power
plants, the resultant reduction of at-
mospheric carbon production will be
unprecedented. This effort has been
extended beyond the United States by
the Paris COP21 talks. Either as a result
of these governmental controls, or,
more significantly, the economic forces
recognising a business opportunity, the
development and utilisation of renew-
able resources such as wind and solar
have been exponentially increasing in
the last several years. These develop-
ments in how energy is generated and
utilised will continue their explosive
growth for the foreseeable future.

9. What are the key drivers for re-
sponsible investment?

Evangelista: In our opinion, there are
three main key drivers for carrying out
a responsible investment:

The internal policy of the company. In
this regard if the company has clear
and strict corporate standards for en-
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vironmental protection and avoid and
mitigate environmental damages the
projects in which it would invest would
be focused and limited to environmen-
tally friendly projects, developed in
areas where the least environmental
damage is caused and where the most
positive social impact can be generat-
ed.

Public perception. The consumer opin-
ion is always important both internally
for the company and externally for so-
ciety and potential new consumers. In
this sense, if consumers link the com-
pany’s products with negative views
this could affect gravely on the compa-
ny. Therefore, it is of the essence that
when investing in new projects and de-
velopmentsitis done so with the great-
est diligence to avoid a bad reputation.

The Legal Framework of the country
where the investment will be carried
out. For the Legal Framework to fore-
see a strong skeleton towards the pro-
tection of the environment comprising
a consolidated, clear and enforceable
base of laws, regulations and stand-
ards is a warrantee that the projects to
be developed in said country are sus-
tainable projects focused on an envi-
ronmental protection and damage mit-
igation policy.

10. How does responsible investment
add financial value to an organisation?

Arrieta: Whenever a Project derives
from a “responsible investment”,
meaning those ones where the so-
cial and environmental variables have
been taken into account during the de-
cision making stage; the development
is not likely to have problems during
the implementation stage, or even if a
problem arises, it will not have mean-
ingful relevance. There is also going
to be major certainty that the project
becomes operational on time, which is
fundamental for those developments
that become financed from the in-
comes obtained from their operation
phase. This, without a doubt, would be
useful for the financial entity and for
the companies involved in the funding
of the project.

11. Do investors place more empha-
sis and focus on environmental, social
or governance issues? Why?

Evangelista: Certainly, the companies
that invest in Mexico are more em-
phatic on the social and environmen-
tal matters than ever, whether or not
they are taking into consideration cor-
porate politics or the enforceable legal
framework.

Our law firm regularly advises foreign
companies that invest in Mexico, and
we have noticed that during the due
diligence process, the environmental
matters are becoming more and more
relevant and have a very important
consideration on the decision making
process.

Furthermore, and as a consequence
of the amendments on the energy le-
gal framework, new legal instruments
have been created, such as the social
impact assessment, instruments that
will force companies to assess the so-
cial impacts that the energy projects
may cause to the affected communi-
ties, as well as the measures that will
have to be implemented to mitigate
and compensate those impacts.

Even when the environmental legal
framework already established that
companies that require Environmental
Impact Authorizations have to, when-
ever necessary, do public consultations
among the communities that may be-
come affected by the project’s opera-
tion; some recent resolutions from
the National Supreme Court of Justice,
have established stricter criteria that
must be considered during the public
consultation stage when indigenous
people are involved.

12. To what extent does corporate re-
sponsibility vs. legality affect the way
environmental and human decisions
are made?

Krancer: At the end of the day the only
determinative factor for corporate
management is to enhance the value
of the enterprise. That being said, this
involves a tremendous component on
non-economic factors. Enterprise value
is in the eyes of shareholders (i.e., Joe
and Joan Q. Public) and almost all of
them in our era have a well-developed
ethos of social and environmental re-
sponsibility. Thus they expect their
Board members to act accordingly and
the Board member expect manage-
ment to act accordingly. As noted be-
fore, those so-called non-economicfac-
tors actually turn out to be economic/
value factors because a company with
a clean environmental record is worth
more than one with a bad one.

McAleese: From an environmental
standpoint, all responsible organisa-
tions view legality as the floor of what
must be done. In today’s enforcement
and media climate no substantial cor-
porate management can afford to
strive for anything less than full legal
compliance. Civil and criminal sanc-
tions can be crippling, and corporate
reputational harm can have long-last-
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ing effects on the value of a company.
Corporations at the forefront, though,
recognise the core importance of go-
ing above and beyond the legal re-
guirements. Increasing sustainability,
while not a legal requirement, is quick-
ly becoming a corporate social require-
ment. Corporations that lead on sus-
tainability realise that it gives them a
competitive advantage in the market-
place and provides economic benefits.
For those corporations, fulfilling legal
requirements is the bare minimum—
achieving better sustainability and less
environmental impact on a daily basis
is the standard.

Alpert: After profitability, legality may
be the chief driver of corporate deci-
sions. Good corporate citizenship can-
not be claimed in the absence of legal-
ity. Corporations devote most of their
outside legal spend to compliance ac-
tivities, and not to the pursuit of nor-
matively “responsible” activities not
compelled by law. When it comes to
environmental protection, all corpora-
tions face a basic choice between bare
compliance and enhanced sustain-
ability. Bare compliance will generally

be adequate to avoid downside repu-
tational risk. Enhanced sustainability
will in many cases attract customers,
win market share, and lower operating
costs over the long term if not initially.
The general trend is for the market to
demand an enhanced environmental
ethos, and for corporations to see and
pursue these rewards rather than wait
for sustainable practices to be legally
mandated.

13. Are there any exciting technologi-
cal developments on the horizon?

Mack: The need for large amounts of
water in the fracking industry has re-
sulted in companies looking for ways
to recycle fracking fluids and produced
water. These initiatives show promise
in not only reducing the amount of
fresh water needed, but also reducing
the amount of wastewater that needs
to be disposed of in disposal wells.

However, these new techniques will
not be accepted on an industry-wide
basis until states develop regulations
that promote recycling and allow for
alternative uses for treated wastewa-

ter (such as for supplemental irriga-
tion) without the need for a lengthy
permitting process.

Additionally, with the low price of oil
and gas, the market-driven financial in-
centives are not currently in place to
continue to develop this technology.

McAleese: | believe that the next sig-
nificant and exciting technological de-
velopment will be large-scale energy
storage. Solar and wind generation ca-
pabilities have rapidly advanced, but
the ability to store the power generat-
ed by those sources has not kept pace.
The viability of those renewable en-
ergy sources will dramatically increase
if and when we are able to store the
generated energy in significant quan-
tities for substantial periods of time.
This will make wind and solar much
more economical and enable them to
be realistic replacements for fossil-fuel
generated power. Furthermore, it will
broaden the ability for wind and so-
lar to be utilised “off the grid,” giving
individual commercial and residential
consumers a good option to centrally-
generated power.

14. In an ideal world what would you
like to see implemented or changed?

Mack: We have reached the point, es-
pecially in the air permitting arena,
where multiple permits must be ob-
tained from the regulatory authority to
address the same polluting source. For
example, the same facility can “need”
two pre-construction permits for the
same permit modification, followed by
an operating permit. The permitting
process is lengthy, complicated and ex-
pensive. The permitting process needs
to be reformed. The goal should be
one permit per facility, which will sat-
isfy state and federal law.

Similarly, in California, there are multi-
ple regulatory agencies that have juris-
diction over the same redevelopment
project. In many instances, they are op-
erating on different timelines and each
have desire to ensure that its voice is
heard. The multiple layers of regulation
lead to significant expense and delay.
California should work to streamline
its environmental processes related to
redevelopment.
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