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Beefing Up “Corporate
Miranda Warnings”

Averting Misunderstandings &
Detrimental Consequences in
Internal Investigations

BY MICHAEL LI-MING WONG & ASHEESH GOEL

Michael Li-Ming Wong, a litigation partner in the San Francisco office of Ropes & Gray LLE previously
served as an Assistant United States Attorney for the Northern District of California, where he spent sev-
eral years as Chief of the White Collar Crimes Section. Asheesh Goel, a litigation partner in Ropes & Gray'’s
Chicago office, served as a Branch Chief for the SEC's Enforcement Division in Chicago. Contact: michael.
wong@ropesgray.com or asheesh.goel@ropesgray.com.

When attorneys interview employees in
connection with an internal corporate in-
vestigation, lack of clarity concerning who
is representing whom can spawn an “ethi-
cal mine field.”" Failure to negotiate this
mine field can result in dire consequences
for both a corporation and its counsel. In
recent cases, federal courts have under-
scored the importance of taking appro-
priate steps to clarify the attorney-client
relationships at stake in internal investiga-
tions. One federal court has gone so far as
to refer outside counsel to the State Bar for
disciplinary proceedings.?

Accordingly, it may no longer suffice
for attorneys conducting internal inves-
tigations to rely solely on verbal warn-
ings—known as “Upjobn warnings” or
“corporate Miranda warnings”—as had
been standard practice since 1981, when
the U.S. Supreme Court issued its decision
in Upjohn Co. v. United States.> Given the

recent judicial emphasis on unambigu-
ous admonitions to corporate employees,
it now behooves counsel to consider go-
ing beyond mere verbal warnings in inter-
nal investigations. Some of the additional
steps corporate counsel should consider
include: expanding and standardizing the
language of Upjobn warnings; clearly
memorializing and documenting all com-
munications regarding the role and scope
of any representations; and—under cer-
tain circumstances—supplementing verbal
warnings with written acknowledgements
and signed waivers. Taking these steps will
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promote clarity and protect the corporation and
its counsel. The obvious downside risk of beefed-
up Upjohn warnings is a possible chilling effect
on employees’ cooperation with internal inves-
tigations. In light of the potentially detrimental
consequences of a misunderstanding, this is a risk
that may well be worth taking until courts pro-
vide further guidance.

Upjohn Warnings and the ABA
Model Rules

In Upjohn, the U.S. Supreme Court held that
so long as certain conditions are met, the attor-
ney-client privilege protects corporate commu-
nications irrespective of the level or title of the
employee involved in the communication with
counsel.* The Court made clear, however, that the
privilege belongs to the corporation as an entity,
not to any of its agents in their personal capaci-
ties.” Thus, when officers and employees reveal
confidences to corporate counsel for the purpose
of facilitating counsel’s provision of legal advice
to the corporation, these confidences are protect-
ed only as long as—and to the extent that—the
corporation wishes to invoke the privilege.® To
the extent that a corporation chooses to waive the
privilege at a later date, the employee involved in
the communication generally cannot prevent dis-
closure.” In other words, control of the privilege
rests with the corporation.®

The Upjohn Court did not directly discuss the
issue of warnings. In the wake of the Upjohn de-
cision, however, the American Bar Association
(ABA) enacted model rules imposing on attorneys
affirmative obligations to clarify their roles in cer-
tain circumstances. To date, all but three states
have adopted the ABA’s model rules.’

First, ABA Model Rule 1.13(f) requires a law-
yer for an organization to “explain the identity
of the [lawyer’s] client when the lawyer knows or
reasonably should know that the organization’s
interests are adverse to those of the constituents
with whom the lawyer is dealing.” The official
commentary to this model rule recommends that
a company attorney, when interviewing a compa-
ny employee, make clear that “the lawyer for the
organization cannot provide legal representation
for that constituent individual, and that discus-
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sion between the lawyer for that organization and
the individual may not be privileged.”?

Second, ABA Model Rule 4.3 requires attor-
neys, when dealing with unrepresented persons,
to clarify ambiguities concerning representational
scope. When an attorney “knows or reasonably
should know that the unrepresented person mis-
understands the lawyer’s role in the matter, the
lawyer shall make reasonable efforts to correct
the misunderstanding.”"" Further, the rule cau-
tions that the attorney should provide no legal ad-
vice to the unrepresented individual except advice
to obtain counsel."

As a result of Upjobn and the resulting ABA
model rules imposing on attorneys certain bur-
dens of clarification, corporate counsel began de-
livering Upjobn warnings as a matter of course
before employee interviews. Although expressed
in different ways, the warning has generally been
orally conveyed and has consisted of the follow-
ing admonitions:

1. Counsel represents the company—not the
employee—and is interviewing the employee
to gather information in order to provide le-
gal advice to the company;

2. The interview is confidential and covered by
the attorney-client privilege;

3. The privilege belongs to and is controlled by
the companys;

4. Because the company—not the employee—
owns the privilege, the company, but not the
employee, may elect in the future to waive
any privilege and provide information de-
rived from the interview to third parties, in-
cluding prosecutors or regulators.

A critical function of the Upjohn warning is to
ensure not only that the attorney-client privilege
attaches to the interview, but also that the corpo-
ration retains exclusive control of that privilege.
Some courts “have been willing to allow corpo-
rate employees to assert a personal privilege with
respect to conversations with corporate counsel,
despite the fact that the privilege generally be-
longs to the corporation.”'3 Employees, however,
bear a heavy burden in making such a claim and
are generally unsuccessful.'
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Recent Legal Developments

In In Re Grand Jury Subpoena,” the Fourth
Circuit recently underscored the importance of
clarity in issuing Upjohn warnings. During an
internal investigation at AOL Time Warner, in-
house attorneys had given three employees a stan-
dard Upjohn warning, but had also indicated that
unless and until the parties’ interests diverged, the
attorneys “could” represent the employees as
well. AOL Time Warner subsequently waived the
privilege over statements the employees made to
in-house counsel during witness interviews. The
employees, however, tried to retain the privilege,
contending that the attorneys’ statement that they
“could” represent the employees as well consti-
tuted a basis to keep the conversations privileged.

The Court of Appeals ruled against the em-
ployees and validated the company’s waiver of
privilege. The court reasoned that because the
attorneys had stated “we can” rather than “we
do” represent the employee, their statements did
not create an attorney-client relationship between
attorney and employee, and accordingly the privi-
lege belonged exclusively to AOL, not the indi-
vidual employees.!® The court further noted the
“legal and ethical mine field” that can result when
attorneys undertake to represent both employee
and company.!” The court explicitly opined that
Upjobn warnings should be strengthened, not
weakened, in light of the obvious ethical con-
cerns.'®

In a more recent case, a federal judge held that
under certain circumstances, a mere verbal Up-
john warning does not suffice. In United States v.
Nicholas, a federal securities-fraud prosecution,
Judge Cormac J. Carney suppressed all statements
made by the Chief Financial Officer (CFO) of
Broadcom to outside counsel during an internal
corporate investigation.”” Despite evidence that
the attorneys had given the CFO a verbal Upjohn
warning, the court ruled that counsel should have
obtained from the CFO written acknowledge-
ment that counsel might disclose the content of
the interview to such third parties as auditors and
federal prosecutors.

Because the law firm conducting the internal
investigation for Broadcom had also been rep-
resenting the CFO in his personal capacity, the
court found that the firm breached its duty of
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loyalty to the CFO when it (1) failed to obtain
the CFO’s informed written consent to its simul-
taneous and adverse representation of both the
CFO and Broadcom; (2) interrogated the CFO
for the benefit of Broadcom; and (3) disclosed the
CFO?’s privileged communications to third parties
without his consent. Judge Carney further found
counsel’s actions to constitute “ethical miscon-
duct” worthy of State Bar disciplinary proceed-
ings.

It remains to be seen whether the Nicholas de-
cision heralds a new requirement of written Up-
jobn warnings and waivers in all circumstances.
A unique feature of that case was the law firm’s
simultaneous representation of both Broadcom
in the internal investigation and the CFO in his
personal capacity in other matters. On the other
hand, Judge Carney’s ruling suggests that had the
interviewing attorneys obtained certain written
acknowledgements and waivers from the CFO,
they might not have found themselves in their
current predicament.

In another case involving alleged ambiguity
concerning who was representing whom, a for-
mer employee of the Stanford Group recently
lodged a malpractice complaint against her for-
mer employer’s outside counsel. In Pendergest-
Holt v. Sjoblom, the employee claimed that coun-
sel never disclosed that he represented only the
company, allegedly causing her to misunderstand
counsel’s role and inducing her to give sworn tes-
timony that resulted in her facing criminal pros-
ecution for obstruction of justice.?’

According to the complaint, the employee was
led to believe that counsel to the Stanford Group
also personally represented the employee in con-
nection with her testimony to the Securities and
Exchange Commission (SEC). The complaint al-
leges that counsel did not inform her (1) of the
need to hire independent counsel to protect her
personal interests; (2) that her interests and those
of the Stanford Group were adverse; (3) that she
was not required to testify and that by testifying
she was potentially subjecting herself to criminal
liability; or (4) that conversations between her
and counsel were not privileged. Accordingly, the
complaint alleges, the employee testified before
the SEC against her own interests. Following her
SEC testimony, a federal grand jury indicted the
employee on charges of obstruction of justice for
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allegedly testifying falsely.! The criminal charges
remain pending.

As both the Nicholas and Pendergest-Holt
matters demonstrate, the practice of delivering
Upjobn warnings only orally—and without stan-
dardized language, memorialization or written ac-
knowledgements—could result in misunderstand-
ings that inure to the detriment of all concerned.
Inasmuch as the interests of a company and indi-
viduals associated with the company frequently
end up at odds, it is increasingly important for all
parties clearly to understand the precise scope of
company counsel’s representation.

New ABA Proposed Rules

The ABA has drafted a new set of “best prac-
tices” to address the increasingly-common ques-
tion associated with the attorney-client privilege
and internal investigations: How should counsel
give Upjobn warnings? The ABA’s proposal for
expanding Upjohn warnings—which are present-
ly only in draft form and remain a work in prog-
ress—include the following recommendations:

e First, counsel should provide the warnings to
the “Constituent” (defined as corporate of-
ficers, employees, shareholders, directors and
trustees) before the interview is conducted.

e Second, counsel should orally deliver the Up-
jobn warnings to the Constituent, employing
a written script to ensure that the warnings
are consistently and accurately given in each
interview.

®  Third, the warnings should include at least
the following: (1) that the attorney represents
the corporation and does not represent the
employee personally; (2) that the communica-
tions between the attorney and the employee
are privileged; (3) that the privilege belongs
solely to the corporation, which may in its
discretion choose to waive the privilege and
disclose the communications to third parties;
(4) that so long as the privilege attaches, the
employee may not disclose the communica-
tions to any third parties.

o Fourth, counsel should make a record that
the warnings have been provided through,
at minimum, handwritten notes or the cre-
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ation of a contemporaneous memorandum
of the interview. Counsel may wish to con-
sider supplementing oral warnings by giving
the Constituent Upjohn warnings in writing
and having the Constituent sign a written ac-
knowledgment of the warnings.

Considerations and Consequences

Corporations now face two competing sources
of pressure. On the one hand, in the current eco-
nomic and political climate, corporations face
ever more regulatory and enforcement scrutiny.
The ability to waive privilege over information
acquired during internal investigations is a pow-
erful bargaining chip for corporations in their ne-
gotiations with enforcement agencies. Therefore,
companies have a huge incentive to seek out as
much information as possible from their employ-
ees, and an equal incentive to retain exclusive
control over that privilege. On the other hand,
companies now have a countervailing incentive
to deliver extensive warnings to employees, run-
ning the risk of chilling employees’ cooperation
with internal investigations. Compounding this
dilemma is the reality that any adversity between
a corporation and an employee is often not read-
ily apparent until far later in an investigation.

Until courts provide further guidance, attorneys
conducting internal investigations are advised
to err on the side of caution when interacting
with and interviewing their clients’ employees.
Standardized Upjohn warnings, contemporane-
ous memorialization of meetings and even writ-
ten acknowledgements may eventually become
standard practice. Whatever the precise content
and manner of the warnings in-house and out-
side counsel choose to utilize, the warning should
serve at least the following purposes: clarifying
exactly what counsel’s role is; specifying whom
counsel does and does not represent; and explain-
ing ownership of and control over the attorney-
client privilege. Even as enhanced Upjohn warn-
ings could well stifle the flow of information from
employees to company counsel, such warnings
could go a long way toward averting many poten-
tial ethical and legal land mines. By successfully
traversing the “ethical mine field” of ambiguity
concerning exactly whom counsel is representing,
corporations can enjoy some degree of certainty
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they may continue to control the attorney-client 9. See ABAs state-by-state survey, available at
privilege, and also that the information they gar- ::;[:I:” www.abanet.org/cpr/mrpc/alpha_states.
ner during an internal investigation will, in fact, 10. Model Rules of Profl Conduct R 1.13 cmt. 10
be available to the corporation when it needs to (1983).

11.Model Rules of Prof'l Conduct R 44.3 (1983).
12. Model Rules of Prof'l Conduct R 44.3 (1983).
13.U.S. v. International Broth. of Teamsters,

make use of it.
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