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Post-Issuance Bond Compliance:  

A Guide to Practical Strategies and Procedures for 501(c)(3) Borrowers
(the "Guide")

The Guide is a detailed, plain-English manual and set of practical tools designed to promote the post-issuance compliance of 501(c)(3) bonds with federal tax law and the satisfaction of the new bond reporting requirements on Form 990, Schedule K.  Numerous university, hospital and other 501(c)(3) borrowers are using the Guide to implement their bond compliance programs.  We are updating the Guide for 2009 to reflect legal developments and to include additional advice and tools that we believe will be valuable to 501(c)(3) borrowers.  The 2009 edition of the Guide, which is expected to be available in August, is described in more detail below.

Background:  why is post-issuance compliance important?  For a bond issue to maintain tax-exempt status after the issue date, federal tax law requires that many requirements be satisfied with respect to the use of bond proceeds, use of bond-financed facilities, investment of bond proceeds and other matters.  The IRS has increasingly focused on these issues, including through its recent audit initiative directed at 501(c)(3) bonds and "compliance check" questionnaire addressed to 501(c)(3) borrowers.  Moreover, the revised Form 990 includes a new Schedule K which will require substantially more reporting regarding tax-exempt bond compliance, including annual private use calculations.

How will the Guide help?  The Guide is designed to assist borrowers in meeting the practical challenges presented by the Schedule K reporting requirements and IRS enforcement initiatives.  The Guide sets forth in "plain-English" the steps generally recommended for borrowers to satisfy the applicable legal requirements following the issue date of the bonds.  More specifically, the matters addressed by the Guide include the following:  

· Responding to the questions relating to bond compliance on Schedule K to the revised Form 990, including (new for 2009) answers to approximately 30 "frequently asked questions" about Schedule K.

· Calculating the amount of private use of each outstanding issue (as required to complete Schedule K).

· Retaining necessary records, and taking appropriate steps if historical documentation is less than perfect.

· Conducting an initial review and annual follow-up reviews to determine the uses of bond-financed facilities.

· Assigning responsibility for specific areas of compliance to "responsible persons," and appointing a "compliance coordinator."

· Determining compliance with key arbitrage-related issues, such as issues raised by fundraising and the source of debt service payments.

· Screening potential arrangements for private use and arbitrage compliance.

· Making allocations of bond proceeds to expenditures and investments by the applicable deadlines.

· Tracking and paying rebate, as required.

· (New for 2009) Adopting a written set of bond compliance procedures.

The Guide includes a number of "tools" the borrower may find valuable, including the following:

· Spreadsheets that enable the borrower to calculate private use for a given issue.
· (New for 2009) Five-page set of bond compliance procedures, designed to be a model for institutions in drafting their own procedures.

· Chart assigning compliance tasks to specific "responsible persons."

· "Task summaries" to assist the persons responsible for various areas of compliance.

· Initial survey to send to facility managers, and annual updates to survey.

· Flow charts depicting the analysis of whether research agreements and management or service agreements give rise to private use.
· Certificate allocating bond proceeds and equity to expenditures.

· Spreadsheet measuring the rate at which proceeds are spent, to determine whether rebate exceptions are satisfied.

· Master checklist that shows deadlines for expenditures, allocations and filings.
Can we do this ourselves?  Yes.  The Guide is written for individuals without a background in tax-exempt bond compliance; the emphasis is on the practical rather than the theoretical.  Approaches vary:  some institutions using the Guide are implementing the procedures on a "do-it-yourself" basis with little or no involvement from us, while other institutions have used Ropes & Gray as a close partner in establishing their compliance programs.  For many institutions, an intermediate approach works well:  a Ropes & Gray attorney will explain the use of the Guide at an introductory meeting and provide periodic assistance as requested thereafter, but the institution takes charge of implementing its bond compliance program itself.

What kinds of borrowers would benefit from the Guide?  Any 501(c)(3) borrower that does not already have a comprehensive compliance plan in place likely would benefit from the Guide, particularly university and hospital borrowers with more complex compliance profiles (for example, a borrower whose bond-financed facilities feature any of the following:  research agreements, service contracts, leases, unrelated business activities, naming rights, partnerships or joint ventures), and any other borrowers who in the past have paid little attention to post-issuance compliance.

Feedback from the 2008 edition.  We have received positive feedback from clients using the 2008 version of the Guide.  One university client described the Guide as their "bible" and a "great piece of work."  We believe the 2009 version will be even better.

Can we get more information?  Please refer to the attached  table of contents (from the 2008 version of the Guide).  For information on pricing, or for any other questions, please contact Peter Serreze.

