INTRODUGCTION ...ttt e e e e e e e e e e e e eees 1

A. What's the purpose 0f thiS GUILE? .......ecvciiiiiii et e e 1
B. Generally stated, what strategies and procedures are described in the Guide?........c..cccoeveveieiennnn, 2
C. o0 R 3
RESPONSIBLE PERSON SYSTEM....coouiiiii e 5
A Why designate "reSponSibIE PEISONS™? .....c..oiuiiiiiiieieii ettt bbb e 5
B. Why designate a "compliance COOTdiNALON™? ..........oiiiieiiiieie et 5
C. What tasks should be assigned to responsible PErSONS? .........ccccvvieiiieieieie i 5
D. What tasks should be assigned to the compliance coordinator? ............ccoceevvvieeiieieicne s, 5
E. What should responsible persons be given to help them?.........cccccovi i 6
INITIAL COMPLIANCE REVIEW. ... .ot 7
A PEIVALE USE.. ..ottt bbb bbbt bbbt b bbbttt 7
1. Review Of MOSt-reCent-Year PriVALE USES........ccccierirerieeeieieseeste e stesieseeseeseeseeseeseesee e sseenes 7
2. ReVview Of Prior-year PriVatl USES.........cccivieieeieiieeiieiiesiesiestesresressesaeseesaesrestestesressasnsessessenses 12
3. NEXE STEPS — PIIVALE USE. ....vevvevireieiteeteeteeiestestesiestestasseesae s e sbestestestasseesaessebestesrestesneeseeseenns 14
B. N4 011 - [-TSPSR 16
1. REDALE. ... 17
2. Other arbitrage issues — SINKING FUNGS.........ccoveieieice e 19
3. Other arbitrage iSSUes — FUNAIAISING .......coovrvieireieiee s 20
ANNUAL FOLLOW-UP SURVEY ... 21
A. Keeping initial reVIEW UP-T0-0ate ........cccviiiiic e 21
1. Send Update to Use of Facilities QUESTIONNAITE. ..........ccevviieieniiecieeece e 21
2. Calculate private USe fOr the YEAI. ... e 21
3. If necessary, update calculation of overall private use for all years, and consider
corrective actions if percentage is t00 Nigh. ......c.coveviii i 21
4. Create reCOrd OF FESUITS. .......cviiriicieeee s 22
B. Reminders to reSPoNSIDIE PEISONS.........ciiiiiiiic e 22
1. Why might it be worthwhile, particularly for larger organizations, to send reminders
0 rESPONSIDIE PEISONS?..... ittt ettt b e 22
2. How should we send a reminder to responsible Persons? .........cccocveveieienienesinneene e 22
3. What records SNOUIA WE KEEP? .......couiiiiiiiiieiee e 22
ONGOING COMPLIANCE PROCEDURES ...t 23
A Allocations of bond proceeds and equity/taxable debt to expenditures.............cccoevviereiicneicnenns 23
1. Why is an allocation of proceeds to expenditures important? ..........c.ccccvervenenninencienenens 23

-i- ©2008 Ropes & Gray LLP



VI.

2. What's the general methodology for making an allocation of bond proceeds to

EXPENTITUIES? ..ottt b et bttt bbbt b et et b et et b et 23
3. How do we make an allocation under the "specific tracing” methodology? .........ccccceeeenee. 23
4. What if we are using bond proceeds to reimburse ourselves for advances made prior
0 ISSUBNCE?. ..ttt ettt b et h ekt b et b e bbbt b bbbt r et b n et 24
5. What if we contribute taxable debt or equity to the project?..........cccocvvvieiiviieiie e, 24
6. What is the deadline for making an allocation?...........c.ccccccviiiiiieii e 25
7. Make sure the expenditures are permissible. .........cccocvviiiiiii i 25
B. Allocation of bond proceeds t0 INVESIMENTS ........cccveierieie e 26
1. Why is an allocation of proceeds to investments important? ...........c.ccocvvevvveienieerenenenennens 26
2. How is an allocation of proceeds to investments Made? ........ccccevevereresinvieneseereee e 26
3. Consult with counsel before changing INVESIMENLS............ccviiniiin e 26
C. Monitoring of spend-down of new money bond ProCeeds...........oevviiieiiireiicieesee e 26
1. Why is monitoring the spend-down of proceeds important?............cccocevoeieneniinicienenenns 26
2. Should we rely on our rebate computation firm to do this?...........cccoce i 27
3. What steps should we take to monitor the spend-down of proceeds? ..........cccooveeiiinicnnne 28
D. Make sure that, if applicable, rebate is calculated and paid............cccccceveninieiienisiecieeee e 30
1. Why is it important to calculate and pay rebate?...........ccccoeveiiiie i 30
2. How should we make sure that, if applicable, rebate is calculated and paid? ....................... 30
E. Screening proposed arrangements for potential Private USE...........cevveveverevievnninse s 32
1. Why is it important to screen proposed arrangements for potential private use?.................. 32
2 What types of arrangements should we be SCreening? ........cccccovvvverienievieseeieerese e 32
3. Who should be screening these proposed arrangementS?..........ccovveerereieneneieseneieseneeeens 33
4 What should we provide to responsible persons to help them screen proposed
AITANGEIMENTS? ..ottt et b et se e r b sr e e e 34
5. What should we do if the responsible person believes there may be private use
associated with a proposed arraNgEMENE? .........ooieieiiie e 34
F. Avoiding the creation of SINKING FUNAS...........ccoiiiiiii e 36
G. Structuring fundraiSing CAMPAIGNS. .....ccviiiieieieie ettt e e e e e e e e e sresre e 36
RECORD RETENTION L.ouiiiiiiiii ettt et e et eea e e 39
A Why do we need t0 retain FECOMAS? ... ....vcviirieiiierieiesie ettt ettt 39
B. What records need to be maintained? ............ccooeiiiiiiiiice e 39
C. What procedures should we follow to make sure these records are retained? ..........cccccooeveieiennnn 44
1. Designate reSPONSIDIE PEISONS. .....c..iui ittt ettt eas 44
2 Determine where records should be held. ... 44
3 Retain records for appropriate PEriod. .........ccceevieiieieeicie e 45
4, Decide whether to retain hard or electronic COPIES. .......ccceveverieiieiecicie e 45
5 Make sure records are readily retrievable in the event of an audit. .............ccoovvveiviiciciens 45

- i - ©2008 Ropes & Gray LLP



D. What if we don't have some of these records fOr Prior ISSUES? ........ccceveererieieneneenenee e 46

1. BONG trANSCIIPL. .ttt e ettt bbb 46
2. Documents reflecting expenditures of proceeds and other amounts. ............cccccovvvnvirennne, 46
3. Documents reflecting investments Of ProCeEAS. ........ccovreiririciniere s 47
4. Documents evidencing uses of bond-financed Projects..........coovvreiiireisineisenesesees 47

E. It would be a major ordeal to try to identify all of the records relevant to the bond issues. Do
We really Need t0 O thiS? ......cciiiiiiiiii e et 49
VII. FORM 990 REPORTING ... oottt ena e 51
A "OFIGINAL" FOIM 990 ...ttt bbbt bttt 51
1 What years does the "original” Form 990 apply t0?. ........ccoiiiiiiiiiice e 51
2 What reporting is required by the "original™ FOrm 9907 ..........ccoooiiiiiniiiiiiiice e 51
3. How should we answer question (2)(d) abOVE?........cccccvviiiiiiicieice e 51
4 What if we have not answered question 2(d) for prior Years? .........ccccceeevvevevenenieiesesnannns 52
B. "REVISEA" FOMM 990.... ..ttt ettt 52
1 What years does the "revised" FOrm 990 apply t07.......cccvoviviieiieeieierere e 52
2 What bond issues are required to be reported?.........ccocvvvvivireieicre s 52
3. What information is generally required to be reported?..........cocovevvivvivvievesinsie e 52

4 Line-by-line advice on completing Form 990 and Schedule K [note--to be made

available after the IRS releases the final instructions to Schedule KJ. ..o 53
VIIl. APPENDIX: GENERAL OVERVIEW OF RELEVANT LAW.........ccciiiviiiieeeis 55
A PIIVAEE USE ...ttt bbbttt b bbbt b bt n bbbt nn e 55
1 BASIC TUIES ... 55
2 TYPES OF PrIVALE USE ..vevveeesieiieeie ettt ettt n et sresre e ene e enee s 56
3 100% OWNEISNIP FUIE. ...t snens 62
4. Measuring private use — basiC PrinCIPIES.........coiiiiiiiiree e 62
5 Allocations of equity or taxable debt...........ccoooiiiiiiii 65
6 Change of use of bond-financed facilities — remedial action.............ccccocvvvviieinicneicnenen 70
B. F AN g oL TP VPSRRI 72
1. YHEIA FESTIICTION ...t et et 72
2 REDALE. ...ttt 73
3. SINKING TUNGS ..o et sr et e besaeere e et s 75
4 a0 VYT To USSR 77
DX, EXHIBITS et e et e e ea e ees 81

A List of Compliance Activities and Responsible Persons; List of Records to be Maintained
and Responsible Persons

B. Master Compliance Spreadsheet Reflecting Important Deadlines

- il - ©2008 Ropes & Gray LLP



I ommo

~ -

r

"Task Summaries" (to assist responsible persons)
Management or Service Contracts

Leases

Sponsored Research Contracts

Clinical Research Contracts

Unrelated Business Arrangements
Partnerships, Joint Ventures and LLCs

Fundraising and Naming Rights

© N o o0~ w D

Record Retention

Use of Facilities Questionnaire (for initial compliance review)

Template for Review of Sponsored Research Contracts

Project Spreadsheet (calculating amount of private use in a given project)
Issue Spreadsheet (calculating amount of private use in a given issue)
Update to Use of Facilities Questionnaire (for annual survey updates)
Reminder to Responsible Persons

Allocation Certificate (for expenditures of proceeds and equity/taxable debt)

Spend-Down Spreadsheet (for determining qualification for exceptions to rebate and yield
restriction)

Copy of IRS Rev. Proc. 97-22 (addressing requirements for electronic record retention)
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