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I. Introduction

 Stay-at-home orders now lifted (at least partially) in all U.S. states

– Most states are permitting businesses to re-open in “phases”

– Specific public health guidance associated with each phase

 Key question for employers: What does a return-to-work look like?

– Legal considerations (e.g., public health orders, CDC, EEOC, OSHA, privacy and 
disability laws)

– Operational / practical considerations (e.g., office layouts, commuting, business 
travel, sanitation, scheduling, changes to workplace protocols, office visitors)

– How to approach setting up a return-to-work plan and building a corresponding 
policy 



4

II. Potential Liability Risks…

 Potential for Personal Injury Claims
– The Good News: Plaintiffs will face significant hurdles in seeking to prevail on these claims 

under current law
– The “But”: Employers who do not proactively put workplace protocols in place in response to 

COVID-19 may be more susceptible to claims (and associated expense and potential negative 
publicity, even if a claim does not succeed)

 Workers’ Compensation
– Generally provides benefits to employees who become ill on the job
– May be difficult to show a nexus between the workplace and the infection – though this would be 

a helpful defense in any other claim against the employer, if workers’ comp coverage is denied 
– Many states require that an infectious disease be “inherent in” or particular to employment 
– A workers’ compensation claim is typically the exclusive remedy for an employee, though states 

have exceptions to allow for additional recourse against an employer for “serious and willful” or 
similar misconduct
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II. …And How to Mitigate Them

 To mitigate the risk of liability, employers should:
– Review applicable insurance policies and understand any workers’ compensation exclusions 

(e.g., infectious diseases, which may be covered by Part B)
– Strictly follow applicable (and evolving) guidance from the CDC and OSHA, as well as guidance 

from state and local authorities
– Document and communicate COVID-19 workplace policies
– Educate and constantly communicate with employees

 If any employer does not put policies into place, or does not follow CDC and other guidance, 
a plaintiff may well point to that to demonstrate a lack of the applicable standard of care

 Seeking waivers from employees is generally inadvisable, because:
– Workers’ compensation claims generally cannot be waived (and it can be a crime to seek a 

waiver in some states); and 
– Any prospective waiver of claims not covered or pre-empted by workers’ compensation would 

likely not be enforceable as to future events in any event
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III. Workplace Protocols
 Key question around when and how to re-open (weighing legal permissibility against market/morale 

considerations)
 Employers are requiring employees to adhere to new workplace protocols

– EEOC, OSHA and the CDC, as well as many state and local governmental authorities, have published 
guidance for employers

– Protocols should be applied in a fair and neutral manner, to reduce the likelihood 
of claims of unlawful discrimination

– Employers should provide any equipment / supplies that are required
 Common protocols include:

– Personal cleanliness and office sanitation policies  
– Requirements to wear masks or face coverings 
– Scheduling employees in shifts on specific days or times
– Floor plan and other space reconfigurations (e.g., space people out on the trading floor)

– Occupancy requirements for elevators, restrooms and other common areas (including coordination with 
building landlords)

– Restrictions on business travel, office visitors, and large meetings 
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IV. Screening and Contact Tracing

 Businesses are screening employees and visitors 
 Potential forms of screening include:

– Self-certification (through questionnaires, electronic surveys, or apps)

– Body temperature checks (at home or on-site, often by a third party)

– COVID-19 testing (on-site, often by a third party)

 Screening is generally legally permissible, subject to certain considerations

– EEOC guidance states that an employer may require or administer tests or checks, but must 
ensure that tests are accurate and reliable; antibody testing is not permissible

– Screening should be applied in a fair and neutral manner

– Employees should be compensated for any time required to undergo testing or check (and may 
be required to be paid if asked to take temperature at home)

– Information should be kept confidential and separate from personnel file (and some states, such 
as CA, have notice requirements regarding data collection)
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IV. Screening and Contact Tracing

 Common self-certification questions:
– Have you tested positive for or otherwise been diagnosed with COVID-19?

– Do you have any reason to believe you may have been exposed to COVID-19?

– Are you experiencing any symptoms of infection with COVID-19?

– Have you been in contact with anyone diagnosed with COVID-19 within the past 14 days?

 Generally, questions must be consistent with business need and targeted to address 
legitimate health and safety concerns. 

– For example, questions above may not be appropriate for employees who remain remote

– Questions regarding symptoms or circumstances not associated with COVID-19 may implicate 
disability discrimination laws

– Broad questions about non-work activities (e.g., “Describe your activities this past weekend”) 
may implicate “lifestyle” statutes in states like CA and NY
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IV. Screening and Contact Tracing

 Employers may also consider requiring employees to use contact tracing apps or similar 
tracing technology

– This is likely legally permissible if there is a sufficient business necessity (which may not be the 
case for a business where remote work is common)

– If the employer has access to individual employee information collected by the apps, state GPS 
tracking, off-duty conduct and privacy laws may be implicated

– There also may be practical challenges – obtaining employee consent, considering how to 
effectively enforce using the app (or self-reporting results), paying for and installing the apps on 
employees’ devices, ensuring that employees keep their devices on them while at work
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V. Employee Leaves and Accommodations

 Excluding Employees from the Workplace
– If any screening measures indicate that an employee has or has been exposed to COVID-19 (or 

if an employee shows symptoms of COVID-19), an employer may prevent the employee from 
coming to work (or send the employee home)

– Excluding an employee from the workplace may trigger obligations to provide paid leave or job 
protected unpaid leave

– Employees also may be entitled to reporting-time pay or pay under “predictable scheduling” 
laws in certain states and cities

 “High-Risk” Employees
– Employees at higher risk for complications from COVID-19 (e.g., an employee who is older or 

has an underlying medical condition) may not be excluded from the workplace unless they 
would pose a “direct threat” to themselves or others

– Under the Americans with Disabilities Act (ADA), a “direct threat” is a high standard and requires 
an individualized assessment with the employee
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V. Employee Leaves and Accommodations

 Employees Requesting Accommodations
– COVID-19 itself is not a disability under the ADA, but many pre-existing conditions that would 

put employees at higher risk would constitute disabilities

– If such an employee requests a reasonable accommodation, the employer must provide it 
unless doing so would pose an undue hardship

– Common reasonable accommodations include telework, staggered schedules, additional PPE 
or workspace reconfiguration

– An employee with a pre-existing mental health condition that is exacerbated by stress over 
COVID-19 may be entitled to a reasonable accommodation

 Employees Refusing to Come to Work

– An employer may terminate the employment of an employee who refuses to come to work if the 
employee:

 Is not disabled (or is disabled and a reasonable accommodation is not required); and

 Is not subject to protection under labor and workplace health and safety laws.
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VI. Contact Information

Jessica Marlin
Counsel, New York

jessica.marlin@ropesgray.com
212-596-9403

Jennifer Cormier
Senior Associate, Boston

Jennifer.Cormier@ropesgray.com
617-951-7124

Megan Bisk
Partner, Boston

Megan.Bisk@ropesgray.com
617-951-7321

Douglas Brayley
Partner, Boston

douglas.brayley@ropesgray.com
617-951-7119
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