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2019: A Year of Active Rulemaking

 2019 “Reg Flex” near-term agenda (published Fall 2018)

– SEC advanced 33 of 39 rulemakings on the agenda (85%)

– SEC completed 16 of 18 rulemakings scheduled for adoption 
(89%)

 Key adopted rules for asset managers:

– Reg. Best Interest and Form CRS

– ETFs
 Key proposed rules and guidance for asset managers:

– Advertising

– Solicitation (f/k/a “cash solicitation”)

– Proxy voting
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Exam Update

• 2019 exam statistics:
– 3,089 exams in FY 2019 (2,180 RIA exams)

– Over 2,000 deficiency letters

– 15% of all RIAs were examined 

 OCIE risk alerts in the following areas:
– Cash Solicitation Rule

– Risk-based Exams of Registered Investment Companies

– Electronic Messaging

– Transfer Agent Safeguarding of Funds and Securities

– Reg. S-P – Privacy Notices and Safeguard Policies

– Safeguarding Customer Records and Information in Network Storage

– Compliance, Supervision, and Disclosure of Conflicts of Interest

– Principal and Agency Cross Trading Compliance
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Enforcement Update

 2019 Annual Report:

– 862 total enforcement actions (vs. 821 in FY 2018)

– $4.35 billion in penalties and disgorgement (vs. $3.95 billion in FY 
2018)

– 36% of stand-alone enforcement actions were IA/IC cases

 Areas of focus:

– Retail investors – Share Class Selection Disclosure Initiative

– ICOs and Digital Assets

– Leveraging Technology to Investigate Unlawful Trading
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Advisory Fiduciary Duty 
Guidance

Jason Brown
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Introduction
 Final Interpretative Guidance Released in Early June

– Improved-upon Proposed Guidance
 Removed references to “best interest” standard

– SEC reaffirmed “disclosure-based” fiduciary duty principles
 Final guidance cited extensively from Capital Gains court case

– SEC recognized an adviser and its clients can shape their relationship
by agreement (provided there is full and fair disclosure and informed
consent)
 Fiduciary duty owed to a retail client may be significantly different

from that owed to a private fund or sophisticated institutional client
 An adviser’s fiduciary duty cannot be waived, but “its application

may be shaped by agreement”
 Key takeaway: Largely Maintained Status Quo the Industry Has Been

Following for 50+ Years
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Duty of Care

 Provide Advice that Is in the Client’s Best Interest
– For institutional clients:
 Only requires an understanding of the client’s investment objective

and guidelines (not a duty to understand the client’s overall
investment profile)

 No duty to update the client’s objectives except as may be set forth
in the advisory agreement

 Seek Best Execution
 Advice and Monitoring

– Must provide at a frequency both in the best interests of the client and
consistent with the scope of agreed-upon advisory services

– Where an adviser has an ongoing relationship and is compensated
with a periodic “asset-based fee,” then its duty to will be extensive,
consistent with the scope of its relationship with the client

– Geared toward SMA clients (as private fund advisers typically provide
continuous advice and monitoring to their funds)
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Duty of Loyalty
 Disclosure-Based Fiduciary Duty

– Requires full and fair disclosure of all material facts relating to an advisory relationship

– An adviser must “eliminate or at least expose” conflicts which might incline the adviser – consciously or
unconsciously – to render advice that is not disinterested

 “Full and Fair” Disclosure

– Should be as specific as possible so a client can understand the conflict and provide informed consent

– Disclosure should be as specific as possible

 Inadequate to disclose the adviser has “other clients” without describing the conflicts and how the
adviser will manage such conflicts

– Whether disclosure is “full and fair” is a facts-and-circumstances test

 Nature of client, scope of services and conflict itself

 Informed Consent

– Can be inferred; must ensure disclosure is “designed to put a client in a position to be able to understand
and provide informed consent to the conflict of interest”

 Use of “May”

– Insufficient where a conflict actually exists or preceding a list of all potential conflicts regardless of
likelihood

– May be appropriate to disclose a potential conflict that does not currently exist but may reasonably occur
in the future
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SEC Guidance on Proxy 
Voting and Use of Proxy 
Advisory Firms

George Raine
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Background

 On August 21, 2019, SEC publishes release: Commission Guidance 
Regarding Proxy Voting Responsibilities of Investment Advisers 

– Result of almost a decade of debate on the role and legal status of 
proxy advisory firms, following 2003 adoption of Rule 206(4)-6

– In 2014, Staff Legal Bulletin No. 20 (SLB 20) reiterated that, when a 
registered adviser faces a conflict of interest, it may rely on an 
independent proxy advisory firm

– SEC Staff held a “Roundtable on the Proxy Process” in November 
2018

– August 2019 Release cites to the SEC’s fiduciary interpretation in its 
first paragraph and can be seen as a first practical implementation of 
that release 
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The Release – In General

• The Release raises questions about how mandatory its guidance is

– This guidance is generally provided in the form of detailed examples
of matters that a registered adviser “should consider” when voting 
proxy and relying on a proxy advisory firm

– But the examples “are not the only way by which [registered advisers] 
could comply with their principles-based fiduciary duty imposed on 
them by the Advisers Act” 

– The SEC claims the Release is guidance, not rulemaking

– Commissioner Lee admonished in her dissent that “[a] regulated entity 
ignores such direction at its peril”

– On October 31, 2019, ISS sued the SEC claiming that the Release is 
unlawful
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The Release (6 Q&As)

 The Release in August 2019 follows the Q&A format of SLB 20 and 
overlaps as to substance:

1. How may a registered adviser and its client agree upon the scope of the 
adviser’s authority and responsibilities to vote proxies on behalf of that client?

2. How can a registered adviser that votes client proxies demonstrate that it is 
making voting determinations in a client’s best interest and in accordance with 
the adviser’s proxy voting policies and procedures?

3. What considerations should a registered adviser take into account if it retains 
a proxy advisory firm to assist it in discharging its proxy voting duties?

4. What steps should a registered adviser consider taking when it becomes 
aware of factual errors, incompleteness, or methodological weaknesses in the 
proxy advisory firm’s analyses?

5. How can a registered adviser evaluate the services of a proxy advisory firm 
that it retains?

6. Is a registered adviser required to exercise every opportunity to vote every 
proxy?
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The Release 
Some Surprises in the Substantive Requirements

 The Release contains some surprises that could introduce 
complications for registered advisers

– A registered adviser should consider whether it should have different 
voting policies for some or all its clients, depending on the investment 
strategy and objectives of each client

– A registered adviser should consider periodic sampling the “pre-
populated” votes shown on the proxy advisory firm’s electronic voting 
platform before such votes are cast to form a reasonable belief that 
voting determinations are in a client’s best interest

– A registered adviser should conduct a reasonable investigation into 
the proxy advisory firm’s potential factual errors, incompleteness or 
methodological weaknesses – appears to extend an adviser’s duties 
with respect to these errors beyond actual to potential errors
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The Release
Some Surprises in the Substantive Requirements

 Other surprises for registered advisers (cont.)

– Registered adviser should consider whether a proxy advisory firm 
has an effective process for seeking timely input from issuers and 
its clients regarding its proxy voting policies, processes and peer 
group constructs (e.g., for say-on-pay votes)

– Situations in which a registered adviser is not required to vote a 
proxy, based on cost exceeding expected benefit to client, are 
given short shrift

– The Release covers situations in which a proxy advisory firm is 
only an input  (factual errors, incompleteness or methodological 
weaknesses would also seem to apply even if the registered 
adviser considers itself as making its own independent final 
decision on a particular voting matter)
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The Release
Implementation Challenges

 Registered advisers will have to decide when “should” is not 
obligatory (and may be judged in hindsight)

 Registered advisers may seek to rely on checklists based on the IA 
Release’s “should[s]”

 Registered advisers have to scrutinize carefully any uniform voting 
approach.  Release implies that uniform voting may not be in all 
clients’ best economic interests
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The Release
Implementation Challenges

 Registered advisers may have to conduct a “15(c) in reverse” type of due 
diligence on proxy advisory firms.  ISS and Glass Lewis may be 
inundated with requests. 

 Registered advisers with institutional clients may need to expend 
significant efforts to review their Investment Management Agreements 
(IMAs) in order to identify what voting responsibilities they have and 
haven’t contracted around

– The focus on the reviews may be to ensure full and fair disclosure plus 
informed consent

– IMAs may be more ambiguous than hoped

 Registered advisers may need to consider further their policy on whether 
and when to vote every share
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The Release – Mutual Fund Board 
Considerations

The Release may lead to mutual fund boards taking a stronger interest in 
the following topics:

 The use of proxy advisory firms

 The oversight of the proxy advisory firms

 The adviser’s determinations not to vote some proxies (and the board’s 
involvement in setting parameters)

 Situations where the adviser uses (or should use) a non-uniform voting 
approach

 The process for identifying, disclosing, and mitigating conflicts of interest

 Policies, procedures, and process of ensuring compliance with all proxy 
voting rules and guidance
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Proposed Revisions to the 
Advertising Rules 

Lindsey Goldstein
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Proposed Revisions to the Advertising Rules

 On November 4, 2019, the SEC released a 507 page proposed rule 
covering proposed revisions to the existing rules on Investment 
Adviser Advertisements and Compensation for Solicitations (Release 
No. IA-5407)

– The “Advertising Rule” (Rule 206(4)-1) was initially adopted in 
1961, and has not been amended since

– Application of the original rule had become challenging over the 
years, given the proliferation of electronic communication and the 
many outstanding No-Action Letters relating to the Advertising 
Rule
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The Proposed Rule, Part 1

 Principles-Based Approach
– “Fair and balanced”

 Definition of “Advertisement”
– Codifies accepted positions
 Includes communications to investors in pooled investment 

vehicles
 Includes communications “by any means”
 Excludes non-broadcast live oral communications

– Notable shifts
 Advertising includes communications intended to “retain” existing 

clients (could pick up certain reporting to current investors)
 Includes written materials prepared as part of live oral 

communications
 No minimum audience requirement
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The Proposed Rule, Part 2

 Certain of the Rule’s General Prohibitions
– Codifies existing guidance re: material misstatements
 Prohibits making an untrue statement of material fact, or omission 

of a material fact necessary to make the statement made, in light of 
the circumstances under which it was made, not misleading

– Substantiation
 Written statements do not necessarily need to cite specific sources 

and substantiation, so long as adviser can substantiate
– Risks
 Must not discuss or imply potential benefits without clear and 

prominent discussion of associated material risks / other limitations
– Past specific recommendations shift
 Prohibits specific investment advice not presented in “fair and 

balanced” manner
 But, examples of “fair and balanced” from existing no-action relief
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The Proposed Rule, Part 3

 Presentation of Performance
– Differentiates between “Retail Advertisements” and “Non-Retail 

Advertisements”
 “Non-Retail Persons” = Qualified Purchasers, Knowledgeable Employees
 Proposes to remove requirement to show net returns in Non-Retail 

Advertisements
– Performance of substantially similar strategies required

 Testimonials
– Subject to certain conditions, the proposed Advertising Rule permits 

testimonials, endorsements and third-party ratings
 Review and Approval of Advertisements

– Required review and approval by designated employee(s); related 
recordkeeping requirements

 Form ADV Amendments
– Intended to enhance publicly-available information about an adviser’s 

advertising policies
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Comments Open

 The proposed rules were published in the Federal Register on 
December 10, 2019 with a 60-day comment period

 Comment deadline is February 10, 2020

 We expect substantial comments from the industry

 Currently registered advisers would be required to comply within one 
year of effective date

 Advisers that register after the effective date will have to comply 
immediately



26

European Regulation for 
Asset Managers

Eve Ellis
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European Regulation for Asset Managers

 Brexit

– Dominated the European regulatory landscape during 2019

– The UK will now leave the European Union on 31 January 2020 
with an 11-month transitional period

– For U.S. asset managers without a UK office, Brexit will have less 
of a direct impact.  For U.S. managers with UK offices, the 
transitional period should be used to evaluate options on how that 
office continues to interact with the European Union
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European Regulation for Asset Managers

 AIFMD and Cross-Border Marketing Rules

– 2019 saw the agreement of new rules amending AIFMD, which will 
impact pre-marketing, reverse solicitation and who can market EU 
funds. These rules will come into force during 2021 and whilst it is 
not completely clear, will likely impact U.S. managers marketing in 
the EU

– 2019 also saw the commencement of the planned review of 
AIFMD, the details of which should be released in Q1 or Q2 of 
2020

– New Swiss marketing rules implemented on 1 January 2020
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European Regulation for Asset Managers

 Sustainability

– New EU rules relating to sustainability were agreed that will impact 
disclosures, transparency, remuneration and investment decision 
processes for asset managers

– These rules will come into force in Q1 2021 although it remains to 
be seen how they will impact U.S. managers with no UK or EU 
presence

 Senior Managers and Certification Regime

– In December the UK regulator extended an existing regime to all 
UK regulated entities focusing on individual accountability, culture 
and governance

– Impact for U.S. managers with UK offices
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Potential Retailization of 
Private Investments

Mike Doherty
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Changes to the U.S. capital markets

 In recent years, companies have
raised more than twice as much equity 
through U.S. private offerings than 
through U.S. IPOs

 Similarly, the number of companies 
listed in U.S. exchanges has decreased 
by 50% over the last 20 years

 These changes have prompted 
questions about whether retail investors 
have sufficient access to these 
investment opportunities

EQUITY RAISED VIA U.S. IPOS VS. EQUITY
RAISED VIA PRIVATE REG ID OFFERINGS

NUMBER OF COMPANIES LISTED ON U.S. EXCHANGES 
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Regulators Have Noticed

 SEC Chairman Jay Clayton: “[p]rivate capital raising is now outpacing 
capital raising in our public markets, yet our Main Street investors 
have no effective access to investments in private capital offerings”

 In June 2019, the SEC published a “concept release” that, among 
other things, solicited comments on a number of issues that currently 
limit retail investments in private investments

 In December 2019, the SEC proposed changes to the definition of 
“accredited investor,” although the current proposals are by 
themselves unlikely to significantly increase retail access to private 
investments

 Statements by Chairman Clayton and others suggest the possibility of 
additional regulatory initiatives
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Derivatives

Leigh Fraser
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Initial Margin Requirements for Uncleared
Swaps

 Mandatory bilateral exchange of initial margin for swaps between swap 
dealers and “financial end users with material swaps exposure”
– Material swaps exposure = at least $8B in notional amount; note that 

deliverable currency forwards, and derivatives under SEC jurisdiction, 
count toward the threshold

– Notional threshold is measured on a consolidated group basis
 “Phase 5” compliance date scheduled for September 1, 2020

 Both CFTC and U.S. prudential regulators have proposed 
bifurcating the “Phase 5” compliance date
– September 1, 2020:  at least $50B in notional amount
– September 1, 2021: between $8B and $50B in notional amount

 No regulatory IM documentation likely to be required unless the 
amount of regulatory IM required to be posted by a party exceeds 
$50M
 Swap dealers must act diligently to ensure documents are in 

place before the threshold is exceeded



35

Other Derivatives Issues

 JAC Alerts 19-02 and 19-03 (with some relief provided under CFTC Advisory 19-17)

– Concern with the practice of including “limited recourse” language in futures/cleared 
swaps documentation for separately managed account clients, limiting recourse of 
the futures commission merchant (FCM) to assets of the client under management 
by a particular investment adviser

– Also concern with calculations/transfers of margin being determined on a manager-
by-manager basis

 LIBOR transition issues

 Should switch to new rate occur when LIBOR is no longer published or when it 
is no longer representative?

 SEC revised mutual fund derivatives rule proposal (proposed 1940 Act Rule 18f-4)

– Requirements for derivatives risk management program and a derivatives risk 
manager

– VaR of fund cannot exceed 150% of the VaR of the fund’s designated reference 
index

 If the derivatives risk manager cannot identify a designated reference index for 
the fund, VaR cannot exceed 15% of the fund’s net assets

– Elimination of asset segregation framework under SEC 1979 Release IC-10666
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Futures and Commodities

Deborah Monson
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Futures and Commodities

 Commodity Futures Trading Commission 

– New chairman and division directors mid-year 

– New family office rules providing CPO/CTA registration exemptions

– New registered investment company rule requiring fund advisers, not 
funds themselves, to file to claim commodity pool exclusions

– Thematic reviews of CPOs postponed until 1st Q 2021

– Did not re-propose speculative position limit rules

– Publicly issued enforcement manual

– Enforcement focus on fraud, manipulation, spoofing, misappropriation, 
digital assets, proper risk management, adequate compliance 
programs, cooperation

 Highest number of actions filed in parallel with criminal ones

 58% involved charges against individuals, including supervisors, 
CCOs and CEOs
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Futures and Commodities

 National Futures Association

– Expanded cybersecurity requirements  

– Enhanced internal control requirements for CPOs 

– Announced new swaps proficiency requirements for registered 
Associated Persons 

– Modified the required disclaimer for hypothetical performance in 
promotional materials directed solely to QEPs 

– Amended branch office supervision requirements

– Expanded disclosures for CTAs managing accounts with funding 
levels different from trading levels

– Streamlined re-affirmation process for CPO/CTA exemptions 
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Regulation Best Interest 
and Form CRS

Brynn Rail
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Regulation Best Interest

 A broker, dealer, or associated person of a broker-dealer, when 
making a recommendation of any securities transaction or investment 
strategy involving securities shall act in the best interest of the retail 
customer at the time the recommendation is made, without placing the 
financial or other interest of the broker, dealer, or associated person 
ahead of the interest of the retail customer (Rule 15l-1(a)(1) under the 
Exchange Act)

 Compliance date: June 30, 2020

 FINRA will enforce compliance with Reg BI
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Recommendation

 Whether a recommendation has been made should be construed in 
accordance with previous guidance in connection with the anti-fraud 
provisions of the federal securities law and FINRA’s suitability rule

– Dependent upon facts and circumstances

– A recommendation has been made if the communication 
reasonably could be:

 viewed as a “call to action” 

 expected to influence an investor to trade a particular security

– The more tailored the communication is to a specific customer or 
targeted group of customers, the more likely it is to constitute a 
recommendation
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Definition of “Retail Customer”

 A “retail customer” is a natural person, or the legal representative of a 
natural person, who:

– Receives a recommendation from a broker-dealer or associated 
person and

– Uses the recommendation primarily for personal, family, or 
household purposes

 The term “retail customer” includes any natural person, regardless of 
that person’s net worth or level of financial sophistication

– Does not align with FINRA’s customer-specific suitability exclusion 
in respect of “institutional accounts”
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Best Interest

 The term “best interest” is not defined in the rule

 A broker-dealer can satisfy its best interest obligation by complying 
with four discrete obligations:

– Disclosure Obligation

– Care Obligation

– Conflict of Interest Obligation

– Compliance Obligation
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Form CRS

 Broker-dealers and investment advisers must deliver to “retail 
investors” Form CRS

– Contains prescribed information 

– May not exceed 2 pages (or 4 pages for dual registrants)

– Filed with the SEC and amended as required

– Initial delivery June 30, 2020

 Investment funds are not retail investors, so investment advisers to 
investment funds do not have a Form CRS requirement in respect of 
those investment funds

– Broker-dealers that raise capital for investment funds may have a 
Form CRS requirement
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Contact Information

Joel Wattenbarger
New York

joel.wattenbarger@ropesgray.com
212-841-0678

Jason Brown
Boston

jebrown@ropesgray.com
617-951-7942

Lindsey Goldstein
New York

lindsey.goldstein@ropesgray.com
212-596-9142

Eve Ellis
London

eve.ellis@ropesgray.com
44 20 3201 1530

Brynn Rail
New York

brynn.rail@ropesgray.com
212-596-9194

George Raine
Boston

george.raine@ropesgray.com
617-951-7556

Leigh Fraser
Boston

leigh.fraser@ropesgray.com
617-951-7485

Michael Doherty
New York

michael.doherty@ropesgray.com
212-497-3612

Deborah Monson
Chicago
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