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Virtual Discussion: COVID-19 - European Regulatory 
Considerations for Private Fund Managers 
23rd April 2020 

Summary of Discussion  
Introduction and overview  

Asset management partners, Eve Ellis and Anna Lawry, and Litigation and Enforcement partner, 
Rosemarie Paul, hosted a virtual discussion for private fund managers on European regulatory matters 
arising out of the COVID-19 crisis. We have set out below a summary of the discussion notes of that 
event. 

As the COVID-19 crisis has evolved, we have seen European regulators issue various statements and 
guidance. Understandably, much of this has been focused on banks/lenders and insurers. However, as the fifth week of 
lockdown draws to a close there has now been more guidance relevant for private fund managers. We thought it would 
be useful to summarise this and provide some practical considerations for dealing with the challenges. We also wanted to 
share some details of what may (or may not) have been delayed as a result of COVID-19.  
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Summary of statement/guidance issued by the European regulators in response to COVID-19 relevant 
for private fund managers  

General themes and message 

Whilst the regulators acknowledge that these are challenging times, one of the overriding sentiments and messages from 
regulators is that firms need to use reasonable measures to comply with their regulatory obligations (see below for further 
details on what this means in practice). Therefore, unless there has been specific guidance issued providing dispensations 
or relief, firms should still comply with their obligations.  

Senior Managers and individual accountability  

For those who are less familiar, the Senior Managers and Certification Regime (“SMCR”) is a UK focused regime 
that was implemented in 2016 for banks and insurers and extended last December for virtually all other FCA regulated 
firms. Broadly, SMCR introduces a regime imposing individual accountability on Senior Managers, a Certification 
Regime and Conduct Rules.  
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The FCA has said that no one individual needs to be allocated the responsibility for dealing with a firm’s COVID-19 
responses. The responsibility should, however, be allocated to Senior Managers and the FCA specifically mentioned the 
roles of SMF2 and SMF24 (on financial and operational resilience, respectively) as the most likely allocations. As such, 
firms should be reviewing and updating their Senior Manager responsibilities in light of COVID-19 (if they haven’t done 
so already).  

A key point for everyone to bear in mind is that this is the first crisis since SMCR was implemented and the FCA will be 
reviewing actions taken with the benefit of hindsight. Accordingly, Senior Managers should ensure that the decisions 
taken now are well justified and documented.  

Specific guidance issued for solo regulated firms (i.e. firms who are only regulated by the FCA) on the SMCR includes: 

- Notification of changes to Senior Manager responsibilities and internal record keeping 

o The FCA usually requires that Statements of Responsibilities for Senior Managers are kept up to date and 
resubmitted to the FCA if there is a significant change to responsibilities. The FCA has said that this 
requirement will not be enforced if the change is:  

 made to cover multiple absences due to illness or other temporary changes in direct response to the 
outbreak; and  

 temporary and the firm expects to revert to its previous arrangements; 

o reallocations of responsibilities must be clearly documented internally and documents must be retained so 
that they can be made available to the FCA in future if requested; and 

o there is no need to notify the FCA of temporary arrangements using Form D. 

- 12 week rule extension 

o The FCA has indicated that it will extend the period in which an individual may ‘cover’ for a Senior 
Manager during the crisis from 12 weeks to up to 36 weeks. If temporary arrangements last longer than 12 
weeks as a result of the crisis, firms can notify the FCA that they consent to a modification of the 12 week 
rule. In these cases, temporary arrangements can be extended by up to 36 weeks. 

o This should be an individual already approved as a Senior Manager if possible but otherwise should be the 
most senior person responsible for a particular area (with sufficient authority, knowledge, competence and 
access to carry out responsibilities). 

o Firms need to notify the FCA that they consent to the modification of the rule if they need more than 12 
weeks to cover a temporary arrangement. 

- Implementation of the SMCR 

o The FCA has said that it continues to prioritise effective governance and expects firms to implement SMCR 
properly to help deliver this. 

o Obligations under the Certification Regime remain (so firms still need to complete their fitness and 
propriety assessments and certify staff who could pose a significant risk to the firm or the firm’s customers 
by 9 December 2020 at the latest). 
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o The FCA has acknowledged (in its guidance for dual-regulated firms) that standard certification processes 
may need to be adjusted, but it has not relaxed requirements. Instead, it has underlined the importance of 
ensuring that staff are fit and proper at times like these. 

o Conduct Rules are in effect for Senior Managers and Certified Staff already – these rules come into effect 
for other staff by 9 December 2020. 

o Firms must provide employees with training and guidance on the Conduct Rules and how these rules apply 
to their role and duties (this must be done by 9 December 2020).  

Recording calls 

One area where there has been some more specific statements relates to recording telephone calls. By way of 
background, EU rules impose obligations on certain mangers to record certain calls. This will be more relevant for funds 
with more liquid strategies compared to PE firms where the recording telephone call rules are less relevant (although 
such rules should still be considered). 

The FCA and ESMA have acknowledged that due to COVID-19 challenges, there may be scenarios where recording 
calls may not be practicable. Whilst not prescriptive, ESMA’s statement sets out some useful points on this: 

- there needs to be exceptional circumstances (there is acknowledgement that sudden remote working will be 
exceptional);  

- a firm must be unable to record voice communications and this should be documented. Therefore, if firms can 
actually record calls, this relief doesn’t apply;  

- firms must consider and where necessary take “alternative steps” to “mitigate the risks related to the lack of 
recording”. For example, by using written minutes or notes of calls and informing the client that is what you are 
doing, or by sending confirmation emails of trades; 

- where alternative measures are taken, firms need to review any orders or trades which would have been recorded 
and have a process in place to do this; and 

- these measures should be temporary and recording of calls should be put in place as soon as a firm is able. 

As with any change in processes, firms should ensure the rationale for taking alternative measures is justified and 
documented by the relevant Senior Managers.  

Reporting 10% decreases in portfolio value 

The Market in Financial Instrument Directive (“MIFID II”) imposes obligations on firms to notify clients if there is a 
10% drop in the value of a client’s portfolio. This will be more relevant for UK firms providing investment management 
services either to a US parent manager or discretionary management clients.  

The FCA recently confirmed that they won’t take enforcement action for failure to meet these requirements provided the 
firm notifies the client of the initial 10% drop and it decides to cease providing the notification for professional clients. 
Whilst less likely to be relevant to private fund managers, if anyone does provide services to retail clients, then further 
conditions apply.  
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Deadlines for publication of annual reports 

On 9 April, ESMA issued a public statement for fund managers in relation to the deadlines for publication of their annual 
reports in the context of COVID-19. 

For private fund managers subject to the Alternative Investment Fund Managers Directive (“AIFMD”), (either EU-based 
managers or non-EU managers marketing their funds in the EU), this relates to the obligation to publish, and make 
available upon request, an annual report. 

The deadline for publication of this report is six months after year end. For managers with a year end of 31 December, 
the deadline is 30 June. For these managers, ESMA has provided a period of relief of two months. For managers whose 
year end is after 1 April but before 1 May, ESMA has indicated a one month period of relief. 

A few points to bear in mind: 

- this statement does not provide the relief directly but is guidance for national regulators to not take enforcement 
action – although the FCA issued similar guidance on 22 April (see below); and 

- if managers do not publish the report within the original timeframe, they should notify their national regulator and 
investors. As such, the relief comes with certain conditions. Accordingly, managers may prefer to just prepare the 
reports as in many countries such reports do not need to be provided to regulators or investors unless requested. 
Therefore, alerting an investor to the fact it is delaying publication may result in that investor requesting it when it 
would not otherwise have done so. 

The FCA provided similar guidance on 22 April. Its relief provides a straight two month extension irrespective of year 
end date. However, the guidance reiterates the need to notify the FCA and also states that firms should put a statement on 
their website. This guidance was an update to UCITIS guidance where the website statement may be more suitable. This 
condition is another reason why managers may decide not to use the relief. 

The statement does not relate to Annex IV reporting, so these deadlines still apply at the moment. The FCA confirmed 
this point separately on 22 April.  

CSSF Weekly Updates for fund managers  

The Luxembourg regulator, the CSSF, is asking managers to provide COVID-19 weekly updates. This applies to UK or 
non EEA AIFMs of Luxembourg funds as well as Luxembourg AIFMs.  

Best execution reports 

- The FCA agreed to offer supervisory flexibility to investment managers over their best execution requirements 
during the current COVID-19 crisis. This followed a statement published by ESMA. 

- MiFID II requires the annual publication by investment firms of information on the identity of execution venues 
and third party brokers and on the quality of execution. 

- The UK regulator will not take enforcement action against firms that did not publish the reports as required on 1 
April, as long as they do so no later than 30 June. 

- Nevertheless, the FCA expects managers to continue to take into account current market conditions when 
determining the relative importance they place on the different execution factors when meeting their obligations, 
as well as the venues or brokers they rely upon to achieve best execution. 



ropesgray.com ATTORNEY ADVERTISING 

 

 

Repo use for liquidity management  

- The FCA’s webpage setting out its expectations for funds in light of COVID-19 includes a note on “repo use for 
liquidity management”. 

- UCITS funds may use repos for “efficient portfolio management” purposes. Repo transactions entered into for the 
sole purpose of liquidity management are unlikely to meet the requirements under applicable rules, according to 
the FCA. 

- ESMA’s guidelines on ETFs and other UCITS issues published in December 2012 set out certain requirements for 
the use of repos by UCITS. The FCA directs authorised fund managers to paragraphs 32 and 33 of the guidelines: 
 
A UCITS that enters into a repurchase agreement (other than a fixed-term repurchase agreement that does not 
exceed seven days) should ensure that it is able at any time to recall any securities subject to the repurchase 
agreement or to terminate the repurchase agreement into which it has entered. 

Short Selling  

- The European regulators reacted to the fall in stock markets first by lowering the reporting threshold under the EU 
Short Selling Regulation; 

o ESMA’s decision of 16 March temporarily lowers the notification threshold for entities with net short 
positions on the issued share capital of issuers with shares admitted to trading on a regulated market to 
0.1%; 

o net short positions on shares admitted to trading on a regulated market where the principal venue for the 
trading of the shares is located outside the EU and UK are exempt; and 

o the new reporting requirement is in effect for 3 months, i.e., until 17 June. 

- Following ESMA’s decision on transparency, a number of national regulators in the EU imposed restrictions on 
short selling. 

o The Italian regulator (the CONSOB) announced a three-month prohibition against short selling. The 
measures are set to expire after close of trading on 18 June. 

o After this, the Spanish regulator, CNMV, the French regulator (the AMF), FSMA, the regulator in 
Belgium, the Greek HCMC and Austria’s FMA imposed bans. These short selling bans were recently 
renewed and their terms made more consistent with one another. They all end at the end of 18 May 2020. 

o The prohibitions are on entering into transactions, which might constitute or increase net short positions in 
shares admitted to trading on trading venues in the relevant jurisdiction (see further below). Derivative 
instruments and any indirect positions in shares, through interests in ETFs, index and basket-linked 
instruments, etc., are included in the calculation of the net short position. Generally, the prohibitions do not 
apply to index derivatives where the securities affected by the ban do not represent more than half of the 
index. The Italian CONSOB’s ban only excludes index-related instruments if the restricted shares represent 
20% or less of the index weight. 

o One question is which shares are in scope of the short selling ban in the relevant jurisdiction. The Italian ban 
covers all shares traded on the Italian MTA regulated market, and listed in an attachment to the decision. 
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The others cover shares admitted to trading on all trading venues in the relevant jurisdiction, or (for Greece) 
the Athens Stock Exchange and (for Austria) the Vienna Stock Exchange, over which the national regulator 
has jurisdiction. Generally, the national regulator in the jurisdiction where the most relevant market 
(“MRM”) in terms of liquidity is located is the relevant national regulator. The MRM for a security is part 
of the information in ESMA’s registers and databases on its website. The AMF has posted on its website a 
list of shares affected by the ban in France, although the list states that it is for information purposes only. 

o There are differences in scope and interpretation between the various short selling bans. Some of the 
regulators publish FAQs on the scope of their bans, and update them frequently.  

The bans on short selling have been criticised as serving only to increase market uncertainty. The FCA’s announcement 
around the time some EU regulators imposed short selling bans generally indicates that the FCA does not intend to 
follow EU regulators by introducing a short selling ban in the UK, stating that the FCA had found no evidence that the 
practice was behind recent market falls. 

Enforcement perspective – things to be thinking about now  

COVID-19 will generate its own pipeline of enforcement investigations  

Decisions taken now may be subject to scrutiny by the regulator with the benefit of hindsight: 

- it is crucial that these are thought through and the rationale documented so that the position can be justified if 
questioned after the event; 

- authorised firms will continue to be subject to Principle 11 of the FCA’s Principles for Businesses (which requires 
firms to deal with the regulator in an open and cooperative way and disclose appropriately anything relating to the 
firm which the regulator would reasonably expect notice); and 

- it is important to keep Principle 11 in mind as this has been an active area of FCA enforcement activity in the past. 

The FCA is particularly concerned with the following issues 

- Market abuse and/or market manipulation. This is a key risk area with volatile markets and volumes driven by the 
COVID-19 crisis. This could lead to traders with bad intentions to think that they can “hide amongst the noise”. 

- Monitoring for market abuse and, if necessary, taking action. 

- The heightened risk involved with people working from home (“WFH”) and outside their usual firm environment. 

- Firms needing to continue to take all steps to prevent market abuse risks – this could include enhanced monitoring, 
or retrospective reviews. 

- The need to consider the broader control environment when people are WFH;  

- Money laundering – the UK regulators have not made any concessions to AML/CDD requirements, and therefore 
firms will need to ensure that they still maintain robust processes. 

- Operational resilience and cyber attacks – more people WFH means a greater surface area for cyber-risk and/or 
attacks. For example, employees working on their own may be more vulnerable to phishing schemes. 
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- While you may consider yourself to be a victim if subject to a cyber attack, the FCA will look at the systems and 
controls that were in place and how the response was managed. The FCA has the appetite to take further 
enforcement action in this area where it considers firms have fallen short. (Tesco Bank, for example, was fined 
£16 million for failings in relation to a cyber attack where it was considered to have failed to protect account 
holders from foreseeable risks). 

- Firms need to note the FCA requirements in relation to outsourcing/use of third parties. This involves the 
requirements to identify risks, undertake due diligence, and ensure that there is adequate oversight of the 
outsourcer. Note, that services can be outsourced but the responsibility cannot so regulatory responsibility will still 
lie with the firm. 

- If the regulators perceive firms or individuals are acting opportunistically or otherwise taking advantage of the 
crisis in a way which is to the detriment of consumers or market stability they will view it seriously – either in the 
course of enforcement action, or otherwise in its assessment of the firm culture as part of the supervision process. 

- The UK has a principles based regulatory framework and this gives it a lot of scope to take action against firms it 
sees as acting opportunistically at a time of crisis. 

Practical considerations 

Monitoring/reviewing and updating business continuity plans  

- This is a key focus for the FCA and ESMA and in the UK there is an open consultation in relation to operational 
resilience. There has been a lot of focus on technology and cyber issues impacting business operations. However, 
COVID-19 has put this into sharp focus.  

- The key message from the FCA is that it expects firms to use reasonable measures to meet its regulatory 
obligations and it has said it is actively reviewing the contingency plans of a wide range of firms.  

- The current COVID-19 crisis is not a static situation and firms should monitor and review their plans to ensure 
their effectiveness. For example, firms should consider whether outsourcing certain functions would be preferable 
or advisable to relieve pressure on a firm’s resources, and whether staff have the necessary support given the 
challenging WFH arrangements that are in place. Streamlining and, in some cases, simplifying decision making 
processes could also be considered. 

- The FCA expects firms to be taking reasonable steps to ensure they are prepared to meet the challenges COVID-19 
could pose to customers and staff, particularly through their business continuity plans. 

- Planning needs to take into account security issues, data flows and third party provider risks. These are all 
heightened at the current time.  

- Firms may be receiving requests from suppliers to relax security requirements as a result of crisis arrangements – 
these need to be very carefully considered and managed. 

- Firms need to ensure systems and controls are in place to address these areas. Laxity in this area is likely to lead to 
scrutiny from the regulator.  

- Current experience is likely to lead to having alternative locations available or WFH capacity as an essential part 
of business continuity planning.  
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- Moving towards having strategies to manage responses when disruption occurs rather than merely having risk 
mitigation processes. 

- The FCA will assess firms’ assessments of operational risks, the ability of firms to continue to operate effectively 
and the steps firms are taking to serve and support their customers. There will also be scrutiny of the Senior 
Managers with responsibility for these areas. 

Documenting positions and any changes in procedures 

We have touched on this a number of times but we cannot emphasise the importance enough - documenting decisions 
and ensuring you have a defensible position is key.  

Restructurings/refinancing  

As portfolio companies need finance, restructuring may take place and, even if you are just interposing a new holdco, a 
change of control application may be needed if there are regulated entities in the group.  

Also bear in mind AIFMD asset stripping rules if money is coming out of a group or the notifications that may need to be 
made if new investments are being made.  

What’s been delayed (or not) as a result of COVID-19 

FCA Business Plan  

- Not delayed but the FCA acknowledges its priorities are being reshaped given the uncertainty of the impact of 
COVID-19 on the UK and global financial markets. 

- The plan states that: 

o the current regulatory framework is too focused on rules and process, and not enough on principles and 
outcomes; 

o too many resources are devoted to redress and remediation – there is likely to be a greater focus on 
prevention and intervention to avoid issues arising; and 

o it will take regulatory action to prevent harm and safeguard consumers’ financial wellbeing. 

- Cross-sector priorities include: 

o Culture in financial services: this is a means to get firms to focus on outcomes. The FCA will continue to 
focus on the four key culture drivers in firms – purpose, leadership, approach to rewarding and managing 
people, and governance; 

o Operational resilience: now more so than ever, ensuring that firms focus on developing plans for their 
response when disruption happens rather than just simply continuing to try and mitigate the risk of it 
occurring. Alongside the Bank of England and the PRA, the FCA will continue to progress final rules to 
give firms greater clarity on regulatory expectations; and 

o Financial crime (fraud & scams) and anti-money laundering (AML): maintaining the momentum from 
last year on preventing money laundering and scams through a combination of raising standards, improved 
intelligence, reporting and data, and customer education. 
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LIBOR transition – not delayed  

- This is an area where the FCA has issued guidance saying firms need to work on the basis LIBOR will not be 
published after the end of 2021 as there can be no guarantee that it will be.  

- Whilst there may be some movement in deadlines between now and then the overall deadline remains and so firms 
should still work on LIBOR transition plans as this is a key focus for the FCA.  

Initial Margin  

- BCBS-ISOCO agreed to extend the deadline for completing the final two implementation phases of the initial 
margin requirements for non-centrally cleared derivatives, by one year. 

- With this extension, the final implementation phase will take place on 1 September 2022, at which point covered 
entities with an aggregate average notional amount (AANA) of non-centrally cleared derivatives greater than €8 
billion will be subject to the requirements. As an intermediate step, from 1 September 2021 covered entities with 
an AANA of non-centrally cleared derivatives greater than €50 billion will be subject to the initial margin 
requirements. 

- The announcement results in a delay in the AANA calculation in line with the deferral of the start dates. Market 
participants will need to carry out their AANA calculations in March to May 2021 to determine whether they are 
in scope for the penultimate phase commencing 1 September 2021. 

Securities Financing Transactions 

ESMA published a statement regarding credit institutions and investment firms due to begin reporting their securities 
financing transactions (SFTs) from 13 April. ESMA expects competent authorities not to prioritise their supervisory 
actions towards counterparties in respect of their reporting obligations pursuant to the EU Securities Financing 
Transactions Regulation, regarding SFTs concluded between 13 April and 13 July 2020. These firms will have to start 
reporting from 13 July 2020, which is the second compliance date. 

Most funds come into scope of the reporting obligation on 12 October 2020. 

EMIR Reporting  

On 18 June 2020 some important changes to the reporting obligation under the EU and UK derivatives regulatory regime 
known as the European Market Infrastructure Regulation (“EMIR”) take effect. The changes are part of the amendments 
to EMIR made through the “EMIR Refit”: 

- institutions classed as “financial counterparties” will become responsible for reporting their OTC derivatives on 
behalf of themselves and their counterparties classed as “non-financial counterparties” below the clearing 
threshold;  

- UCITS management companies are going to be responsible for reporting OTC derivatives entered into by UCITS 
funds; alternative investment fund managers will be responsible for reporting OTC derivatives on behalf of the 
alternative investment funds that they manage; and certain pension fund managers and trustees will be responsible 
for reporting OTC derivatives entered into by occupational pension schemes; and 



ropesgray.com ATTORNEY ADVERTISING 

 

This alert should not be construed as legal advice or a legal opinion on any specific facts or circumstances. This alert is not intended to create,  
and receipt of it does not constitute, a lawyer-client relationship. The contents are intended for general informational purposes only, and you 
are urged to consult your attorney concerning any particular situation and any specific legal question you may have. © 2020 Ropes & Gray LLP 

- the shift in responsibility for fulfilling the reporting obligation for OTC derivatives under EMIR may result in 
parties having to make amendments to their current delegated reporting arrangements. As things currently stand, 
this exercise needs to be complete by 18 June. 

MIFID and AIFMD Reviews 

These reviews are still ongoing. There was an ESMA consultation for MIFID II which has been published and the period 
to respond has been extended to mid May (together with other consultations). However, it is still ongoing. Other MIFID 
related developments include a final report to the Commission by ESMA on inducements and costs and charge 
disclosures.  

In relation to AIFMD, there are consultations on certain technical standards under the cross border marketing rules due to 
come into force next year and on leverage. There is also an ESMA final report with guidelines on performance fees 
which impacts UCITS and certain types of AIFs.  

ESG and Sustainable Finance 

Policies and developments in this area are still progressing and, in particular, the final text of the Taxonomy Regulations 
was approved by the Commission last week.  

Brexit 

This is also still progressing but clearly with a lot less visibility and firms should still be considering their contingency 
plans for a hard Brexit if there is no extension of the transitional period and no deal. 

Thank you for listening and please do get in touch with anyone of us if you have any follow up questions. Please also see 
our COVID-19 website page for further details on our resources in this area - https://www.ropesgray.com/en/coronavirus. 
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