
The Dirt on TALF—The Expansion of
TALF to Commercial
Mortgage-Backed Securities
© 2009 Thomson Reuters/West. Originally appeared in the Fall 2009 issue of Real Estate Finance Journal. For
more information on that publication, please visit http://west.thomson.com. Reprinted with permission.

Walter R. McCabe III, Nicholas H. Madden, and Coleman D. Barry

The Federal Reserve Bank of New York’s Term Asset-Backed Securities Loan
Facility, or TALF, began making loans in March 2009 with the stated goal of
ensuring that credit continues to �ow to households and businesses by providing
non-recourse �nancing to borrowers owning eligible non-mortgage asset-backed
securities.1 The scope of TALF has recently been expanded to provide
non-recourse �nancing for owners of commercial mortgage-backed securities2

The ongoing �nancial crisis has witnessed a signi�cant
decline in the new issuance of, and secondary market
for, asset-backed securities including securities backed
by auto loans, credit loans and student loans
(‘‘ABS’’).3 Sales of securities backed by auto loans,
credit cards and student loans plunged 42 percent in
2008.4 As a response to this collapse, in November
2008, the Federal Reserve Board established the Term
Asset-Backed Securities Loan Facility (‘‘TALF’’).5

TALF was initially designed to provide $200 billion in
non-recourse �nancing by the Federal Reserve Bank of
New York (‘‘FRBNY’’) to eligible borrowers owning
eligible ABS. On February 10, 2009, the Treasury an-
nounced that, under the Financial Stability Plan, TALF
would be expanded to provide up to $1 trillion in
�nancing.6

At the same time, the new issuance of, and second-
ary market for, commercial mortgage-backed securi-

ties (‘‘CMBS’’) has likewise been decimated. In fact,
sales of CMBS plummeted to $12.2 billion last year,
compared with a record $237 billion in 2007, and as of
mid-June no new CMBS has been issued this year.7 In
response, on May 1, 2009, the FRBNY announced that,
beginning in June 2009, certain CMBS would be
eligible for TALF funding.8 As discussed below,
eligible CMBS will be required to have a high credit
rating and will include both newly-issued CMBS and
securities that were issued prior to January 1, 2009.
However, there is a short time limit to this program as
the FRBNY will cease making TALF loans on Decem-
ber 31, 2009, unless the program is extended by the
Board of Governors.9

General Requirements
While the TALF program has established some distinct
requirements for CMBS loans that are di�erent or in
addition to the requirements for ABS loans, much of
the over-arching structure of the program applies
across both asset classes. Such general requirements
are discussed below.

Walter R. McCabe III is a partner at Ropes & Gray LLP and head of the
�rm’s Real Estate Practice Group. Nicholas H. Madden and Coleman D.
Barry are associates at the �rm. The authors can be reached at
walter.mccabe@ropesgray.com, nicholas.madden@ropesgray.com,
and coleman.barry@ropesgray.com, respectively.

76 THE REAL ESTATE FINANCE JOURNAL/FALL 2009

@DOMINO/VENUS/PAMPHLET02/ATTORNEY/REFJ/MCCABECPY SESS: 1 COMP: 09/22/09 PG. POS: 1



Eligible Borrowers
In all cases, each eligible borrower must, for the

duration of the TALF loan, be (1) a company organized
in the United States that conducts signi�cant opera-
tions or activities in the United States, (2) an invest-
ment fund organized in the United States and managed
by an investment manager with its principal place of
business in the United States, (3) a U.S. insured depos-
itory institution or (4) a qualifying branch or agency of
a foreign bank. A borrower’s eligibility is determined
based on the eligibility criteria e�ective at the time the
TALF loan is made. Also, for purposes of borrower
eligibility, an investment fund is a pooled investment
vehicle, a private equity fund, a mutual fund or other
vehicle that invests primarily or exclusively in eligible
collateral and borrows under the TALF. An eligible
borrower may be a newly-formed company and may
have a non-U.S. parent company, but in the case of any
entity of the type described in clause (1) or (2), it may
not be controlled by, or managed by an investment
manager that is controlled by, a foreign government.10

For purposes of determining a borrower’s eligibil-
ity, the FRBNY has said that it will consider an entity
to be controlled by a foreign government if, among
other things, a foreign government owns, controls, or
holds the power to vote 25 percent or more of a class
of voting securities, or total equity, of such entity.11 If
a borrower fails to meet the eligibility criteria at any
time it has a TALF loan outstanding, the FRBNY will
have full recourse against the borrower for such loan,
and the interest rate on the loan will increase by 200
basis points.12 Given such consequences for failing to
maintain eligibility, borrowers, and investors in bor-
rower entities, will want to take steps to ensure that the
eligibility criteria will be met continuously during the
relevant period.

Pre-Certi�cation
The FRBNY has developed a pre-certi�cation pro-

cess for a subset of potential TALF borrowers that are
‘‘top-tier’’ U.S. �nancial entities. For this purpose,
�nancial entities are limited to U.S.-based depository
institutions, U.S. branches or agencies of foreign
banks, U.S. public pension funds, U.S. university or
college endowment funds, U.S.-based hedge funds,
U.S.-based private equity �rms, U.S.-based mutual
funds and U.S. insurance companies. The process is
designed to enhance certainty of receiving TALF funds
for such entities, although the FRBNY reserves the
right to withhold funding in exceptional cases, even
for those entities that are pre-certi�ed. A request for
pre-certi�cation may be made by a primary dealer if it
believes that a potential borrower quali�es for pre-
certi�cation. To be pre-certi�ed, a potential borrower
must satisfy certain conditions including completion
of know-your-customer procedures with the primary
dealer and quali�cation as an industry leader or rank-
ing among the largest entities or operators in a �eld.13

Pre-certi�cation will remain valid through December

31, 2009. Potential borrowers who are not eligible for
pre-certi�cation may still receive TALF funds.14

Primary Dealers
To borrow under the TALF program, an eligible

borrower must maintain a relationship with a primary
dealer. As of July 8, 2009, approved primary dealers
for the TALF program are: BNP Paribas Securities
Corp., Banc of America Securities, LLC, Barclays
Capital, Inc., Cantor Fitzgerald & Co., Citigroup
Global Markets, Inc., Credit Suisse Securities (USA),
LLC, Daiwa Securities America, Inc., Deutsche Bank
Securities, Inc., Goldman, Sachs & Co., HSBC Securi-
ties (USA), Inc., Je�eries & Company, Inc., J.P.
Morgan Securities, Inc., Mizuho Securities USA, Inc.,
Morgan Stanley & Co., Inc., RBC Capital Markets
Corp., RBS Securities, Inc., and UBS Securities,
LLC.15 Primary dealers act as agents for eligible bor-
rowers requesting loans under TALF and enter into a
Master Loan and Security Agreement (‘‘Master Agree-
ment’’) with the FRBNY on such borrowers’ behalf.
All lender-borrower transactions relating to TALF
loans, including payments, must be handled through
the primary dealer representing the borrower. Borrow-
ers should be aware that they will bear the risk of
insolvency of the primary dealer for any funds held on
their behalf by a primary dealer. A borrower may work
through more than one primary dealer, so long as all
aspects of each individual TALF loan are handled by a
single primary dealer. Each primary dealer has its own
form of Customer Agreement which will be negotiated
and executed by a TALF borrower on a case-by-case
basis.16 Such Customer Agreement may include ad-
ditional provisions not included in the Master Agree-
ment and unique to each primary dealer. For a TALF
borrower that is a newly created special purpose vehi-
cle, a primary dealer may require a guarantee of the
borrower’s obligations under such primary dealer’s
Customer Agreement (i.e. not the Master Agreement)
from another entity.

Disclosures
All borrowers across asset classes are subject to

certain disclosure obligations. Under a Master Agree-
ment, to the extent related to its loans, collateral and
other obligations under the TALF documents, a bor-
rower must provide any reports or statements that the
FRBNY reasonably requests and permit the FRBNY’s
designees to visit the borrower, audit and inspect the
borrower’s �nancial records, make extracts and copies
of such records and discuss the borrower’s a�airs, �-
nances and condition with the borrower’s o�cers,
directors, employees and accountants. It should be
noted that the FRBNY’s inquiries could relate to the
borrower’s eligibility, which may include information
on the direct and indirect owners of the borrower.17

Borrower Equity and Loan Term
Eligible borrowers may borrow TALF loans based

on the lesser of the par or market value of the collateral
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pledged minus an applicable margin or ‘‘haircut per-
centage’’ based on the asset class and the expected life
of the collateral. A discussion of the ‘‘haircut percent-
age,’’ including an example calculation, is found below
in the overview of legacy CMBS Loan Terms.

The FRBNY has published CMBS (and non-
CMBS) margin schedules in the Governing Docu-
ments18 of the TALF loan program.19 CMBS margins
range from 15-20 percent, and non-CMBS margins
range, generally, from �ve to 16 percent, with increases
for ABS with average lives beyond �ve years. Each
TALF loan must be at least $10 million in principal
amount, but there is no maximum requested amount.
In general, a borrower may pledge TALF-eligible col-
lateral in its portfolio, or it may purchase TALF-
eligible collateral contemporaneously with borrowing
TALF funds. Three year maturities apply to auto loans,
credit card loans, equipment loans, �oorplan loans,
servicing advance receivables, and insurance premium
�nance loans. Three or �ve year maturities, at the bor-
rower’s election, apply to student loans, Small Busi-
ness Administration (‘‘SBA’’) pool certi�cates, SBA
development company participation certi�cates and
CMBS. Substitutions of pledged collateral will not be
permitted.20

Allocation of Collateral Payments and Satisfaction
Payments of interest in respect of the collateral will

be applied �rst to pay interest on the TALF loan and
then applied to amortize principal on the TALF loan or
to the borrower. To the extent that interest received in
respect of the collateral exceeds the interest due on the
loan, the di�erence will be remitted to the primary
dealer for the account of the borrower; provided,
however, in the case of �ve-year TALF loans, excess
interest will be remitted to the borrower subject to
certain caps, with the remainder applied to the TALF
loan principal. In the �rst three years of a TALF loan,
excess interest remitted to the borrower will be capped
at 25 percent of the haircut amount paid upon subscrip-
tion, which cap is reduced to 10 percent in the fourth
year and �ve percent in the �fth year.21

Principal payments in respect of the collateral will
be prorated on the basis of the loan-to-value percent-
age applicable to the particular loan (e.g., if the ap-
plicable haircut percentage for the pledged collateral is
�ve percent, then �ve percent of the principal payment
will be disbursed to the borrower and the remainder to
FRBNY); provided, however, if interest expense on a
TALF loan for that month is greater than interest
received on the underlying assets, the borrower’s por-
tion of any principal payment may be used to cover the
interest expense de�ciency.22

If the payments on the collateral are insu�cient to
pay the debt service requirements on the loan and the
borrower does not make up the shortfall, the lender
will have the right to foreclose on the collateral after a
30-day grace period. In the event that the proceeds of
the foreclosure are su�cient to pay all of the obliga-

tions owing to the lender in respect of the loan, the
remaining amount will be remitted to the primary
dealer for the account of the borrower.23

If the collateral does not mature at or before the ma-
turity date of the loan, the borrower will have the right
at TALF loan maturity either to repay the loan in full
and recover the collateral or to arrange for the sale of
the collateral at a price su�cient to repay the loan in
full and recover any di�erence between the sale pro-
ceeds and the loan obligation. If it turns out that the
value of the collateral is insu�cient at the maturity of
the loan to pay the loan in full, the borrower either may
surrender to the lender all of the borrower’s interest in
the collateral in full satisfaction of the loan (excluding
any recourse obligations) or may assume full recourse
liability for the loan.24

Prepayment
A borrower may prepay its TALF loans without

premium at any time other than a window of time
beginning on the 15th of each month and continuing
for three business days thereafter. The borrower must
deliver a prepayment notice to the FRBNY through the
applicable primary dealer at least four days prior to
prepayment, and the applicable Customer Agreement
may impose additional timing requirements.25

Transfer of Loans
A borrower will be permitted to transfer all of its

obligations under a loan and the associated collateral
only with the consent of the FRBNY. It is unclear,
however, whether a partial transfer of collateral and
the related loan amount could be e�ected. The FRBNY
may withhold or delay consent in its sole discretion
and will not consent to any such transfers after Decem-
ber 31, 2009, unless that date is extended, provided,
however, that the Master Agreement states that such
consent may be given after the termination of the
TALF program if unusual or exigent circumstances ex-
ist in the �nancial markets.26

Recourse
The FRBNY (or its transferee) will have full re-

course against a borrower: (1) for all obligations with
respect to a loan, if the borrower fails to be an eligible
borrower at any time the loan is outstanding, based on
the eligibility criteria in e�ect when the loan is made;
(2) to the extent that obligations with respect to a loan
arose from the inaccuracy of certain representations,
including representations about the eligibility of the
borrower, the eligibility of the collateral (to the bor-
rower’s knowledge based on its review of the o�ering
materials), the enforceability of the loan documents
against the borrower, authorization of the applicable
primary dealer and the absence of adverse claims or
liens on the collateral; (3) for the amortization of
premium on loans where the value assigned to the col-
lateral exceeds its par amount; (4) for all obligations
with respect to a loan not paid in full at maturity, un-
less the borrower exercises its right to surrender collat-
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eral at maturity in satisfaction of the loan in accordance
with the Master Agreement; and (5) to the extent that
any interest or principal payments on the underlying
collateral are erroneously credited to the borrower’s
account and later reversed. In addition, during any pe-
riod that a TALF loan is with recourse (other than re-
course liability for amortization payments described in
item 3 above), an additional 200 basis points of inter-
est will accrue.27

Loan Mechanics
The mechanics of a typical TALF borrowing opera-

tion will proceed in the following manner, except that
TALF loans secured by legacy CMBS will not include
a new issuance of securities in connection with the
borrowing. First, the FRBNY publishes the subscrip-
tion date on the TALF Website.28 Second, eligible bor-
rowers request, through one or more primary dealers,
one or more �xed-rate or �oating-rate loans per month
in a minimum amount of $10 million per loan and up
to the value of the pledged underlying securities minus
the applicable margin. For underlying securities issu-
ances to occur contemporaneously with a TALF bor-
rowing, the borrower identi�es the counterparty that
will deliver the underlying securities on the loan settle-
ment date. Third, the primary dealers collect the
eligible borrowers’ requested loan amounts, interest
rate elections and the CUSIPs and o�ering documents
for the eligible underlying securities to be delivered
and pledged as security for the loans (the o�ering docu-
ments submitted on the subscription date may be pre-
liminary, but the �nal o�ering documents must be
delivered to The Bank of New York Mellon
(‘‘BNYM’’) at least four days prior to the settlement
date). On the subscription date, each primary dealer
submits such information to the FRBNY, which pro-
vides such information to its custodial agent, BNYM.
Once submitted, a borrower’s request may be adjusted
only to re�ect a reduction in its allocation of an
underlying securities issue. Fourth, by 5:00 p.m. on the
fourth business day (or in the case of a loan to be
secured by legacy CMBS, the �fth business day) prior
to the loan settlement date, each primary dealer deliv-
ers to BNYM sales con�rmations for any collateral to
be acquired by the borrower contemporaneously with
the loan settlement date and �nal o�ering documents,
if not previously provided. If a borrower’s allocation
of a securities issue has been reduced, the applicable
primary dealer may submit a revised loan request to
re�ect such reduction. Fifth, by 5:00 p.m. on the third
business day prior to the loan settlement date, BNYM
delivers schedules to the primary dealers of the collat-
eral expected to be delivered, including the value
thereof and the applicable haircut amount. Sixth, two
business days before the loan settlement date, BNYM
sends con�rmations to the primary dealers with the
borrowers’ loan amounts, the interest rate applicable
thereto, the collateral to be accepted, as well as the
administrative fees and margins payable on the settle-
ment date. Seventh, in the case of legacy CMBS or

previously acquired ABS, on the settlement date, the
primary dealer delivers the collateral and any adminis-
trative fees to a settlement account at BNYM — the
loan amount should then be remitted to the borrower.
In the case where the underlying securities are being
newly issued on the settlement date, the borrower
remits payment of the margin and administrative fees
through the primary dealer to the custodian’s settle-
ment account, which, with the addition of the loan
amount, is used to fund the acquisition of the securities.
Note that if the primary dealer is also the counterparty
for the delivery of the newly issued securities, the pri-
mary dealer may settle the security issue and deliver
the collateral and payments to the custodian. In gen-
eral, if a borrower fails to deliver pledged underlying
securities re�ected in its loan request, that portion of
the loan attributable to such underlying securities is
cancelled. In such cases, the borrower may not receive
a refund of any portion of the administrative fee.
Finally, within one business day following the loan
settlement date, BNYM sends �nal con�rmations to
the primary dealers re�ecting the loans disbursed and
collateral accepted.29

Guidelines for Newly-Issued CMBS
The aforementioned expansion of the TALF loan
program to include CMBS collateral will adhere to
most of the general TALF requirements, with some
exceptions and requirements applicable solely to
newly-issued CMBS.

Eligible Collateral
Eligible newly-issued CMBS collateral for TALF

loans, at the time the TALF loan is made, must be non-
synthetic CMBS issued on or after January 1, 2009,
meeting the following criteria: (1) rated in the highest
long-term investment-grade rating category from at
least two TALF CMBS-eligible rating agencies
(‘‘CMBS Rating Agencies’’)30 and not rated below the
highest investment-grade rating category by any
CMBS Rating Agency; (2) applicable credit ratings
may not be based on a third-party guarantee; (3) none
of the CMBS may be on review or watch for down-
grade by a CMBS Rating Agency; (4) the CMBS is-
suer may not be an agency or instrumentality of the
United States or a government-sponsored enterprise;
(5) the CMBS must not have an average life of more
than ten years; (6) the CMBS must not have a redemp-
tion option (other than pursuant to a customary
clean-up call) unless the FRBNY has accepted such
redemption option; and (7) the agreements governing
the issuance of the CMBS must contain certain ad-
ditional provisions, as set forth in the TALF Govern-
ing Documents.31

Underlying Loans
The TALF Governing Documents also set forth the

following criteria relating to the mortgage loans
underlying the newly-issued CMBS assets: (1) CMBS
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must represent trust fund interests in fully-funded, �rst
priority mortgage loans originated on or after July 1,
2008, and currently in payment; (2) at least 95 percent
of the underlying mortgage loans must have been
originated by entities or institutions organized in the
United States or by U.S. branches or agencies of
foreign banks; (3) the properties securing the underly-
ing mortgage loans must be income-generating com-
mercial properties located in the United States (includ-
ing its territories); (4) the underlying mortgage loans
must be �xed-rate loans and may not permit interest-
only or principal-only payments during their remain-
ing terms; and (5) the underlying mortgage loans must
have been underwritten or re-underwritten close in
time to the securitization, generally on the basis of
then-current in-place, stabilized and recurring net
operating income and then-current property
appraisals.32

Additional Terms
In addition, the FRBNY requires TALF borrowers

to agree not to exercise any voting, consent or waiver
rights with respect to pledged CMBS without its
consent.33 Furthermore, a CMBS will not be eligible
collateral for a particular borrower if that borrower, or
its a�liate, is a borrower under a mortgage loan back-
ing the CMBS unless that loan, and each other mort-
gage loan in the CMBS mortgage pool made to such
TALF borrower or an a�liate of such TALF borrower,
together constitute no more than �ve percent of the ag-
gregate principal balance of the mortgage loans in the
pool as of the subscription date.34

The FRBNY has adopted several risk-mitigating
provisions for newly issued CMBS that are to be
included in the TALF program. A collateral manager
engaged by the FRBNY will review loans to be pooled,
and the FRBNY may exclude speci�c loans from a
pool. In addition, the FRBNY may reject any CMBS
from eligibility as collateral based on a risk assessment.
The FRBNY has stated that it expects agreements as-
sociated with the issuance and servicing of CMBS col-
lateral to provide for reporting su�cient for the
FRBNY to perform its monitoring function.35 Spon-
sors of newly-issued CMBS will be required to have a
nationally recognized certi�ed public accounting �rm
registered with the Public Company Accounting Over-
sight Board provide assurance that the CMBS is TALF-
eligible.36

Guidelines for Legacy CMBS
As previously mentioned, the FRBNY recently an-
nounced that, beginning on July 16, funds from TALF
may be used to �nance the acquisition of certain CMBS
issued before January 1, 2009 (‘‘legacy CMBS’’).37

The subscription and settlement cycle for all CMBS
will occur in the latter part of each month, whereas the
cycle for non-CMBS TALF asset classes will remain
in the �rst half of the month. The FRBNY’s goal is

that this expansion of TALF will create a market for
legacy CMBS and stimulate the extension of new
credit by easing balance sheet pressures on banks and
other �nancial institutions currently holding CMBS.38

Eligible Collateral
To qualify as legacy CMBS eligible under TALF,

each CMBS must meet certain criteria, including issu-
ance before January 1, 2009, a current credit rating in
the highest long-term investment-grade rating category
from two qualifying rating agencies, and 95 percent of
the principal balance of the legacy CMBS loans must
be secured by interests in properties located in the U.S.
Also, each legacy CMBS must evidence an interest in
a trust fund consisting of fully-funded mortgage loans
and generally not other CMBS, other securities or
interest rate swap or cap instruments or other hedging
instruments, and qualifying legacy CMBS must not
have been junior to other securities with claims on the
same pool of loans.39 A TALF borrower cannot exer-
cise any voting, consent or waiver rights under a leg-
acy CMBS without the FRBNY’s consent.40

Loan Terms
The maximum size of a TALF loan secured by a

legacy CMBS will be the lesser of the dollar purchase
price on the trade date or the market price of the legacy
CMBS on the subscription date minus a required equity
contribution from the borrower equal to a minimum of
15 percent of par. Required equity from borrowers
increases by one percentage point of par for each year
of average life of the legacy CMBS beyond �ve years.
For example, assuming a legacy CMBS with a par
value of 100 and a seven-year weighted average life,
with a required equity contribution of 17 percent of
par, then: (1) if the applicable price is 75 percent of
par, the loan amount is 58 (75-17) and the required
equity from the borrower is 23 percent (17/75) of the
applicable price; and (2) if the applicable price is 50
percent of par, the loan amount is 33 (50-17) and the
required equity contribution from the borrower is 34
percent (17/50) of the applicable price.41 Similar to
other TALF loans the minimum loan amount under
TALF for legacy CMBS generally is $10 million.42

Each TALF loan secured by a legacy CMBS will have
a three or �ve-year maturity at the election of the
borrower.43 Three-year TALF loans will bear interest
at a �xed annual rate equal to 100 basis points over the
three-year Libor swap rate. Five-year TALF loans will
bear interest at a �xed annual rate equal to 100 basis
points over the �ve-year Libor swap rate.44 Any remit-
tance of principal on the legacy CMBS must be used
immediately to reduce the principal amount of the
TALF loan in proportion to the equity contributed by
the borrower.45

Pricing
TALF loans for legacy CMBS will be required to

fund recent secondary transactions between una�li-
ated parties that are executed at an arm’s length basis
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at prevailing market prices.46 A sales con�rmation for
the borrower’s purchase must be submitted to the
FRBNY.47 During the process to validate the purchase
price, the FRBNY will compare the price re�ected on
the sales con�rmation with existing market prices on
the transaction date. A loan request for legacy CMBS
with a purchase price that does not re�ect then-
prevailing market prices will be rejected.

For purposes of determining the loan amount, the
applicable price of the CMBS will be the lesser of the
purchase price on the trade date or the market price as
of the loan subscription date. The FRBNY, with assis-
tance from one or more of its agents, will look at pric-
ing services in order to obtain a prevailing market
price. If that information is not available, the FRBNY
will use the average price of estimates given by three
broker-dealers. If these estimates are unobtainable, the
FRBNY may determine the market price itself. Also,
the FRBNY will use one or more of its agents to value
the legacy CMBS under a stress scenario and reserves
the right to reject an application if the requested loan
amount is greater than a stress valuation.48

So that acquisition prices re�ect arm’s-length
transactions, for the initial July 16, 2009 subscription,
the trade date for the borrower’s agreement to purchase
the legacy CMBS must be after July 2, 2009. Going
forward, the transaction must occur after the prior
month’s legacy CMBS subscription date and settle
before the current month’s subscription date.49

Additional Considerations
In assessing the risk to the FRBNY as lender, the

FRBNY has engaged a collateral monitor and will pay
attention to myriad factors to determine the quality of
the underlying CMBS mortgage pool including antici-
pated performance of the pool under stress. The collat-
eral monitor will also assist the New York Fed by
providing valuation, modeling, analytics and report-
ing, as well as advising on these matters. The FRBNY
will retain the right to reject any legacy CMBS as
TALF loan collateral based on the FRBNY’s risk
assessment. In general, the established terms and
underwriting requirements of the TALF program are
expected to apply to legacy CMBS loans unless speci�-
cally stated otherwise.50

Finally, it must be noted that the FRBNY may limit
the volume of TALF loans secured by legacy CMBS,
and is considering whether to allocate such volume via
an auction or other procedure for legacy CMBS.51

Areas of Continuing Uncertainty
Whether the expanded TALF program will ultimately
achieve its goal to prime the pump of the CMBS mar-
ket is yet to be determined. In its �rst and second
subscription periods under the TALF program in June
and July, no loans were issued in connection with
newly issued CMBS. However, approximately $669
million in legacy CMBS TALF loans were requested

at the July 16th subscription period.52 For perspective,
the ABS side of TALF has achieved relative success
— ABS loans under TALF total approximately $33.9
billion since the initial subscription period in March of
2009 with a monthly peak of $11.5 billion in June. In
any event, as the FRBNY implements TALF there
continues to be a tension between the often inconsis-
tent objectives of attracting investors and minimizing
any potential burden on the U.S. taxpayer.53 This ten-
sion is a theme that runs through some important is-
sues a�ecting the TALF program. Some remaining ar-
eas of uncertainty on how the TALF program will
apply with respect to CMBS are discussed below.

First, there is some doubt as to how long the TALF
program will last. The Governing Documents say that
the FRBNY will cease making TALF loans on Decem-
ber 31, 2009, unless the program is extended by the
Board of Governors.54 However, the fact that the initial
non-CMBS TALF loans took a few months to achieve
signi�cant loan request numbers, coupled with the
continued lack of new issuances in the CMBS market,
leads some observers to believe that the Board of
Governors will need to extend the TALF program if it
is to have any real e�ect in the commercial real estate
market.

Secondly, because of the fact that the Treasury is
involved in the TALF program, there is some concern
that the TARP executive compensation restrictions will
apply to TALF participants. The FRBNY has said in
the TALF Governing Documents that ‘‘[g]iven the
goals of the TALF and the desire to encourage market
participants to stimulate credit formation and utilize
the facility, the restrictions will not be applied to TALF
sponsors, underwriters, and borrowers as a result of
their participation in TALF.’’55 Investors may also
have general concerns about the FRBNY’s ability to
change the terms of the program, even retroactively.
As, William C. Dudley, President and Chief Executive
of the FRBNY, acknowledged, fears of private inves-
tors will inevitably lead to an underutilization of TALF
and, in turn, could chill participation in the program.
But Dudley stands by the FRBNY’s assertion that these
fears are misplaced.56

A third issue of concern is attempting to understand
how recent, and future, downgrades of CMBS will af-
fect TALF. That is, if all of the legacy CMBS are
downgraded below TALF eligibility levels, what a�ect
will that have on the program’s future? This issue is
especially relevant in light of the fact that Standard &
Poor’s announced on June 26, 2009 that they have
re�ned their CMBS rating criteria which will likely
lead to the downgrading of many legacy CMBS. Al-
though the FRBNY has been silent on this potential is-
sue as of the submission deadline for this publication,
some commentators have envisioned that TALF will
need to adapt in order to remain e�ective. Some have
speculated that the FRBNY will lower the eligibility
thresholds to include legacy CMBS which were previ-
ously AAA-rated, or, in the alternative, that the TALF
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would accept restructured CMBS.57 Also, some have
speculated that the FRBNY will provide a list of
eligible CMBS collateral rather than a standard, which
critics say would undermine the TALF’s goal to stimu-
late a bona �de market for the CMBS — i.e. investors
will only buy CMBS because it is on the list.58

The signi�cant question implicated by the issues
identi�ed above is will enough private investors partic-
ipate to allow TALF to achieve its CMBS goals? If the
roll-out of the non-CMBS TALF loans in the Spring of
2009 is any indicator, the CMBS program will require
time to gather momentum. The commercial real estate
credit market currently must overcome obstacles not
faced — or not faced as directly — by other credit
markets, such as downgraded ratings of CMBS, de-
creasing valuations of underlying properties, and direct
pressure on operating income resulting from the over-
all �nancial crisis. The next few months should provide
an answer to this question and give insight into what
course FRBNY, utilizing the TALF program, might
follow to try to revive the CMBS market.
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