Sentencing Guidelines for Insider Trading:
Recent Amendments Create Greater Disparity

When it passed the Sentencing Reform Act of 1984,
Congress created the United States Sentencing Commission and envisioned that it would issue sentencing guidelines designed to ‘‘avoid[] unwarranted sentencing
disparities.’’1 Yet this goal seems increasingly out of reach
in the area of white-collar crime, where the recommended
sentencing ranges and the sentences judges actually
impose on defendants frequently diverge.2 Indeed, some
members of the judiciary have asserted that the exceedingly
high Guidelines for fraud offenses reflect a political calculation that is neither substantiated by empirical evidence
nor reflective of the ‘‘nuanced reality’’ in the ‘‘trenches
where fraud sentences are actually imposed.’’3
In the wake of the 2008 financial crisis, politicians,
pundits, and the general public alike demanded that
something—anything—be done to punish those who had
caused the crisis and prevent another market collapse from
occurring. The most significant legislative reaction to the
crisis was the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), which President
Obama signed into law on July 21, 2010. One aspect of
Dodd-Frank is its directive that the Commission ‘‘review
and if appropriate amend’’ the Guidelines for securities
fraud offenses to ‘‘appropriately account for the potential
and actual harm’’ such offenses cause the public and
financial markets.4
The Commission responded to this directive by
amending the Guidelines to increase sentencing ranges for
a number of financial crimes, including insider trading.5
Specifically, the Commission increased the offense level for
insider trading cases by adding almost automatic
enhancements for crimes committed by financial industry
professionals. In so doing, the Commission failed to recognize that many judges were already uncomfortable with
the somewhat irrational effect that the ‘‘gain calculation’’
was having on the length of these sentences.6 By increasing
the overall offense level for insider trading crimes, the
amendments have established an even higher sentencing
plateau for insider trading defendants—and financial
industry professionals in particular—even as many judges
were already departing downward from the existing, gaindriven Guidelines. Given this backdrop, the recent
amendments will likely further exacerbate the growing
sentencing disparity in this area, thereby disserving the very
purpose of the Guidelines.

In this article, we consider the impact of the recent
amendments on insider trading sentences, as well as the
likelihood that these amendments will further undermine
the Guidelines’ stated goal of fostering sentencing uniformity in light of the already uneven application of gain-based
enhancements. As a preliminary matter, we provide an
overview of the amended insider trading Guideline (the
Amended Guideline). Then, we discuss the application of
the Amended Guideline in recent, prominent white-collar
cases, with a particular focus on the impact of the existing
‘‘gain’’ calculation. Although it appears from current trends
that the Commission has been somewhat successful in its
efforts to increase insider trading sentences, it is also clear
that this perceived success has come at the cost of
uniformity.
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I. Insider Trading Amendments

Gray LLP

The Amended Guideline alters the insider trading Guideline, § 2B1.4,7 in two ways relevant to our analysis: (1) it
increases the base offense level for organized schemes to
engage in insider trading; and (2) it broadens the existing
‘‘abuse of trust’’ enhancement to include virtually all
financial professionals.8 These amendments are clearly
focused on increasing sentences for hedge fund and other
financial services professionals, even in circumstances
where a trade based on inside information did not result in
significant financial gain.
A. Organized Scheme to Engage in Insider Trading

Any defendant found to have participated in an ‘‘organized
scheme to engage in insider trading’’ is now subject to
a base level of 14, which amounts to a recommended prison
range of 15–21 months for a defendant with no criminal
history.9 An ‘‘organized scheme’’ is defined as ‘‘considered,
calculated, systemic, or repeated efforts to obtain and trade
on inside information’’ and is distinguished from ‘‘fortuitous or opportunistic instances of insider trading.’’ In
determining whether the offense involved an organized
scheme, courts may consider any of the following nonexclusive factors: (a) the number of transactions; (b) the dollar
value of the transactions; (c) the number of securities
involved; (d) the duration of the offense; (e) the number of
participants in the scheme (although an organized scheme
may exist even with one participant); (f) the efforts undertaken to obtain material, nonpublic information; (g) the
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number of instances in which material, nonpublic information was obtained; and (h) the efforts undertaken to
conceal the offense.10
The ‘‘organized scheme’’ provision may impose the
most severe penalties on the least culpable offenders.
Although the value of the relevant transactions is a consideration, the provision also takes into consideration how the
scheme operated (i.e., the size and scope of the organization), rather than the role of a particular defendant who
participated in the scheme. Therefore, defendants who
received little personal benefit or who played only a minor
role in the offense are not differentiated from sophisticated,
self-interested ringleaders. Moreover, the effect of the
‘‘organized scheme’’ provision is greatest where the gain is
lowest. For example, zero-gain insider trading cases trigger
an automatic increase of 6 offense levels to meet the new
floor of offense level 14.11 Yet in cases where the gain
exceeds $30,000, the revised Guideline is inconsequential
because the offense level is already set at 14.
B. Abuse of Trust

The ‘‘abuse of trust’’ enhancement, set forth in § 3B1.3, has
been broadened with respect to insider trading schemes to
include defendants with ‘‘special’’ professional skills,
regardless of their professional or managerial discretion.
Specifically, defendants will now be subject to increased
recommended sentences if their employment ‘‘in a position
that involved regular participation or professional assistance in creating, issuing, buying, selling, or trading securities or commodities was used to facilitate significantly the
commission or concealment of the offense.’’12 Financial
services professionals who regularly participate in securities transactions, as well as lawyers who regularly provide
professional assistance in connection with such transactions, are expressly included in this group. Application of
the ‘‘abuse of trust’’ enhancement can result in recommended sentence increases from six months to more than
five years.
The ‘‘abuse of trust’’ enhancement greatly increases the
exposure for financial professionals, regardless of their
individual culpability for insider trading violations. Indeed,
in promulgating the Amended Guideline, the Commission
reasoned that financial professionals are ‘‘generally viewed
as more culpable’’13 for any violations by virtue of their
special knowledge regarding the financial markets and the
rules prohibiting insider trading.
II. Implications of the Increased Guidelines Range for
Insider Trading

Although the Guidelines are only advisory, they play a prominent and influential role in the sentencing process. For
example, judges must begin their sentencing analysis by
calculating and considering the applicable Guideline
range,14 and must explain the reason for varying from that
range for purposes of appellate review.15 As the Commission has observed, ‘‘The sentencing [G]uidelines have
remained the essential starting point in all federal

44

FEDERAL SENTENCING REPORTER

• VOL. 26, NO. 1

sentences and have continued to exert significant influence
on federal sentencing trends over time.’’16 Even where
judges are clearly displeased with the severity of the
resulting range, the sentences they impose are often higher
than in the pre-amendments era, as the Amended Guideline provides a higher plateau from which to depart.17
It is thus no surprise that many commentators observe
that white-collar defendants such as those accused of
insider trading face significantly more exposure at sentencing than they did in years past.18 Even as some judges
continue to depart dramatically from the Guidelines, average fraud sentences have gotten longer as the Guidelines
sentencing ranges have increased.19 According to an analysis conducted by the Wall Street Journal, defendants convicted of insider trading received a median sentence of
about 29 months in the two years preceding Raj Rajartnam’s sentencing in October 2011, compared to a median
sentence of 18 months over the preceding decade and
11.5 months from 1993 to 1999.20 A study conducted by
Bloomberg News corroborates this trend, finding a 20 percent increase in sentences imposed for inside traders from
January 1, 2011, through mid-2012 compared to the previous eight years.21
A significant weakness of the insider trading Guideline,
even before the recent amendments, was the outsized
importance of the gain adjustment in calculating a defendant’s total offense level. The gain attributable to an insider
trading defendant may easily account for half to two-thirds
of his total offense level, without any regard to how much, if
any, of the gain is paid to the defendant personally. The
resulting disconnect between individual conduct and the
sentence imposed is especially prominent with respect to
defendants who trade large positions in a security. In
today’s electronic trading environment, large financial services firms often trade on enormous positions, which can
easily be in the tens or hundreds of millions of dollars, in
a matter of seconds. As such, a trader who engaged in one
instance of insider trading with respect to a security in
which his or her firm held a large position may be subject to
a Guidelines range that is equal to or greater than that
recommended for a trader who spent an entire career
trading on inside information, but at a small firm that
assumed conservative positions. Because the gain calculation does not take into account motive, intent, or personal
gain, it often creates unreasonably high sentencing
recommendations that are not meaningfully tethered to the
defendant’s individual culpability.
For example, in December 2012, hedge fund managers
Anthony Chiasson and Todd Newman were convicted of
trading on inside information related to technology companies Dell and Nvidia over a two-year period. Of the
$70 million in illegal gains prosecutors attributed to the
defendants, $53 million was the result of a single trade
made prior to Dell’s August 2008 negative earnings
announcement. Under the Guidelines, a gain of $53 million
yields a 24-level increase in the offense total—enough to
move a defendant’s recommended minimum sentence
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from 30 months to life imprisonment.22 Thus, although
both defendants ultimately received sentences that were
below the recommended Guidelines range, these sentences
nonetheless represented some of the longer jail terms
imposed for insider trading offenses. Specifically, Newman
was sentenced to 54 months in prison, against a recommended Guidelines range of 63–78 months,23 and Chiasson was sentenced to 78 months, against a recommended
Guidelines range of 120–156 months.24
III. Recent Insider Trading Cases

A review of recent insider trading cases confirms that,
although average sentences have steadily increased, the
Guidelines have done little to promote sentencing consistency among this class of defendants. Whereas some judges
have been willing to impose Guideline sentences even on
those defendants who pled guilty, others have been reluctant to follow the recommended minimums even for highprofile defendants who have proceeded to trial. Even more
troubling, the factor most responsible for increasing sentencing minimums under the Guidelines, the defendant’s
monetary gain, is often not the most relevant to judges
when assessing culpability.25 As a result, rather than grappling with the nuances of the Guideline recommendations,
some judges reject the gain calculation altogether and
instead exercise mainly their own discretion to determine
sentence length.26
In practice, similarly situated defendants often receive
sharply different sentences depending on the judge’s individual viewpoint. As one commentator recently noted, ‘‘the
assignment of a case to a particular judge, which is done at
the beginning of a prosecution, can have a significant effect
on the eventual punishment if the defendant is convicted.’’27 The variance in sentencing from judge to judge
has not gone unnoticed by members of the defense bar,
who are well aware that drawing the ‘‘right’’ judge is crucial
to securing a more lenient sentence.28 And now that the
Amended Guideline has pushed the sentencing ranges even
higher, there is good reason to fear that, even if average
sentence lengths increase, sentencing volatility will intensify.
An increase in the frequency and extent of some judges’
downward departures risks further undermining the
Guidelines’ purpose of promoting sentencing consistency.29
A. A New Era of Insider Trading Sentences: Goffer,
Jiau, and Rajaratnam

The recent tension between Guideline recommendations
and judicial discretion is well illustrated by a trio of insider
trading cases in the Southern District of New York that
were decided in September and October 2011. In each case,
the gain calculation resulted in a very high Guideline range;
the three judges, however, imposed quite different sentences. On September 21, 2011, Judge Richard Sullivan
sentenced Zvi Goffer to 10 years’ imprisonment for bribes
related to the provision of inside information regarding
unannounced transactions. Under the prior Guidelines, the
court calculated that Goffer’s actions carried an offense

level of 30 and a recommended sentence of 97–121 months,
with the great majority of Goffer’s offense total—20
levels—being added as the result of gain attributable to
Goffer and his associates. In choosing to impose a sentence
at the top end of the range, however, the court focused
relatively little on the gains itself. Rather, in explaining his
reasons for the sentence, Judge Sullivan noted that ‘‘insider
trading is very, very hard to detect and because of that it has
to be dealt with harshly to send a message.’’30
A few hours after Goffer’s hearing—and within the
same building—Judge Jed Rakoff imposed a sentence on
Winifred Jiau who, like Goffer, had been convicted by a jury
for selling inside information to several hedge funds over
a two-year period.31 According to the court’s calculations,
Jiau’s offense level under the Guidelines was 28, calling for
a sentence of 78–97 months. As in Goffer’s case, over half
of Jiau’s offense total—18 levels—was due to the gain
arising from the fraud, only a small portion of which went
to Jiau herself.32 Notwithstanding these similarities, however, the court imposed a sentence of only 4 years. As in the
past,33 Judge Rakoff criticized the Guidelines while
imposing the sentence, remarking that they ‘‘give the
mirage of something that can be obtained with arithmetic
certainty.’’34 Indeed, Judge Rakoff referred to the calculation of the Guideline range as ‘‘the least important part of
th[e] proceeding.’’35
To many observers, the sentences imposed on Goffer
and Jiau were most noteworthy because they served as
a prelude to the sentencing that would take place only one
month later for Raj Rajaratnam—the most high-profile
defendant convicted to date in the government’s crackdown
on insider trading. Judge Richard Holwell sentenced
Rajaratnam to 11 years’ imprisonment for his involvement
in several insider trading schemes.36 Notably, although the
sentence was then the longest ever imposed in an insider
trading case, it was well below the Guidelines applicable to
the offense. In a lengthy opinion, Judge Holwell fixed
Rajaratnam’s offense level under the Guidelines at level 38,
calculated as follows: base offense level (8), plus gains
resulting from the offense (24), plus leadership role (4), plus
obstruction of justice (2).37 Taken together, these factors
called for a sentencing range of 235–293 months.38 Thus,
Rajaratnam’s actual sentence turned out to be 103 months
less than the minimum term prescribed for his offense.
Under the Amended Guideline, the sentencing range
applicable to Rajaratnam’s crimes would be even stiffer—
and the corresponding disparity between the Guidelines
range and the sentence actually imposed even greater.
Because Rajaratnam operated a hedge fund, and therefore
‘‘regularly participate[d] in securities transactions,’’ his total
offense level would increase by 2 levels to a total of 40. The
change is enough to inflate Rajaratnam’s Guideline sentencing range to 292–365 months.39
B. Sentencing after Rajaratnam

Not surprisingly, judicial disagreement about the appropriate sentencing standards for insider traders has not

FEDERAL SENTENCING REPORTER

• VOL. 26, NO. 1

• OCTOBER 2013

45

abated in the wake of the Rajaratnam sentencing. One
year after the decision in Rajaratnam, Judge Rakoff sentenced former Goldman Sachs director Rajat Gupta for
his role in the Galleon scandal. The court calculated
Gupta’s total offense level at 28: base offense level (8),
plus gains resulting from the offense (18), plus abuse of
trust (2). That offense level produced a range of 78–97
months. Nevertheless, the court imposed a sentence of
only 2 years.
In its sentencing opinion, the Court reiterated its criticism of the Guidelines, suggesting that the emphasis on the
defendant’s gain ‘‘reflect[s] an ever more draconian
approach to white-collar crime, unsupported by any
empirical data.’’40 The court was particularly scornful of the
Guidelines’ instruction that Gupta’s abuse of the trust he
was accorded as a director at Goldman Sachs added only 2
levels to his total offense, but the monetary gain attributable
to him—although largely beyond his control—added
a whopping 18 levels.
Before carrying out his own analysis, Judge Rakoff noted
that the sentence he intended to impose ‘‘would not vary
one whit if the [gain] calculation was that proposed by the
Government, that proposed by the defendant, or anywhere
in between.’’41 Rather, in light of the myriad letters submitted on Gupta’s behalf by prominent humanitarian
figures, including Bill Gates and Kofi Annan, as well as
Gupta’s longstanding commitment to charitable activities,
the court departed sharply downward from the Guideline
range, imposing a sentence that was less than one third of
the recommended minimum.
But other judges have faithfully adhered to the Guidelines and the harsher sentences to which they can lead. For
example, in June 2012, Judge Katharine Hayden of the
District of New Jersey imposed a 12-year sentence on
Matthew Kluger, a corporate attorney who for 17 years
used his positions at prominent law firms to trade on
inside information, amassing profits that he shared with
coconspirators.42 Judge Hayden calculated the applicable
Guideline range to be 135–168 months, resulting mostly
from the gain calculation, and imposed a sentence toward
the middle of that range. Kluger argued that a lower sentence was warranted in part because his personal profit
from the insider trading activity amounted to only
$500,000 over 17 years, even as the scheme generated
a total of almost $37 million in illicit proceeds.43 Kluger
also attempted to demonstrate remorse by speaking at
universities to dissuade others from following in his
wayward footsteps, and submitted 200 letters written in
support of his plea for leniency. Despite those efforts,
Judge Hayden was not persuaded to depart from the
Guidelines, instead imposing the longest sentence on
record for insider trading.44

the length of sentences judges impose and in the degree to
which they accede to sentencing factors deemed important
under the Guidelines. In particular, sentencing opinions
and transcripts indicate that some judges are relatively
uninterested in the gain calculations that are most responsible for inflating sentencing ranges under the Guidelines.
The disconnect between the factors judges deem important
in sentencing and those emphasized in the Guidelines—
and the roller coaster–like sentencing disparity that results
from that disconnect—undermines the Guidelines’ very
raison d’e^ tre. Moreover, the lack of sentencing consistency
has an immediate and very real impact on countless federal
defendants each and every year, as their punishments
depend increasingly on the judge to whom their case is
assigned rather than their underlying conduct.
It falls to the Sentencing Commission—which includes
three new voting members to replace three members
whose terms on the Commission are expiring45—to take
a fresh and serious look at judges’ real-world application of
the Guidelines and to consider adjustments that will ensure
that the Guidelines adhere to Congress’s intent in establishing the Commission. Absent that, the Guidelines risk
remaining a well-intentioned remedy for sentencing ills
that harms as often as it cures.
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IV. Real World Impact and the Road Ahead

In spite of the Guidelines’ objective of fostering consistency
across the sentences meted out to similarly situated
defendants, recent cases reflect enormous variety both in
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