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FOREWORD

FOREWORD

– Editor

Welcome to the eighth issue of Corporate 
Disputes, an e-magazine dedicated to the latest 

developments in corporate and commercial disputes. Published 

quarterly by Financier Worldwide, Corporate Disputes draws 

on the experience and expertise of leading experts in the field 

to deliver insight on litigation, arbitration, mediation and other 

methods of dispute resolution.

In this issue we present features on safeguarding intellectual 

property and the new rules for UK arbitration. We also look at 

litigation funding; dispute resolution in Africa; developments 

in the BVI; disputes arising from LIBOR; valuing tangible and 

intangible assets; inter partes review; trade secrets litigation; 

evidence and discovery; economics in mining disputes; tax 

disputes in the US; FCPA compliance defences; deferred 

prosecution agreements; emergency arbitrators; a code of 

conduct for arbitrators; third-party funding disclosure; expert 

determination; and more.

Thanks go to our esteemed editorial partners for their valued 

contribution: Baker & McKenzie; Bindmans; Campbells; Charles 

River Associates; Deloitte LLP; Grant Thornton; Haynes and 

Boone; Kasowitz, Benson, Torres & Friedman LLP; Woodsford 

Litigation Funding; the American Arbitration Association; the 

Association for International Arbitration; and the International 

Center for Compassionate Organizations.
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SAFEGUARDING  
INTELLECTUAL PROPERTY
BY RICHARD SUMMERFIELD

Intellectual property (IP) is the heartbeat of 

business, covering practically every facet of 

a firm’s activities. From the products that a 

firm produces to its overall business identity, IP is 

critical in the day to day operations of a company. 

From copyrights and trade secrets to patents and 

trademarks, IP forms an undeniably integral part of a 

business’ bottom line. 

Although IP drives companies and their earnings 

forward, irrespective of their business sector or 

industry, it has not always been considered a 

company’s most valuable asset. Thankfully, attitudes 

in the boardroom are beginning to change and 

companies are much more protective of their IP 

rights. Indeed, we need only look to the protracted 

and expensive patent litigation disputes that have 

emerged between smartphone manufacturers 

for evidence of the increased profile of IP and the 

inevitable disputes that can arise around it.

Economic growth has been subdued since the 

financial crisis, and in this environment jealously-

guarded IP has become a vitally important 

component of many business’ wider operations. 

Firms are beginning to develop stringent IP 

protections, and are being forced to rely upon those 

protections more and more. Dramatic rises in the 

number of instances of cyber crime, patent trolls and 

wider IP disputes have all had a significant impact 

on corporate attitudes toward the protection of IP in 

recent years.
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IP rights are only valuable as long as they can 

be efficiently enforced by the rights holders. 

Infringement of IP rights or the outright theft 

of IP can have a hugely detrimental effect on 

companies and their position in the market. In 

industries such as tech and pharma, IP disputes 

are increasingly commonplace, though no firm or 

sector is immune to the threat of a dispute. From 

multinationals to SMEs, firms face the possibility 

of new and potentially damaging disputes every 

day. Unfortunately, due to significant advances in 

technology and the advancement and proliferation 

of the internet, IP theft and misappropriation has 

become more widespread, sophisticated and 

damaging to victims. 

According to a recent report from the IP 

Commission in the US, the IP of a publicly traded 

company accounts for around 70 percent of its 

overall value. Taking into account the vast sums 

of money generated by the world’s multinational 

corporations, the amount of revenue lost as a result 

of IP theft can therefore easily run into the billions. 

In recent years, the scale of IP theft has increased 

enormously, with companies, particularly in the US, 

frequently targeted by international criminals, many 

of whom are located in countries in Asia. Recent 

estimates place the value of the annual losses of US 

firms alone in the region of $300bn. Although the 

precise figure is difficult to calculate, it is clear that 

the potential damage to firms can be huge.

Given the recent increases in cyber crime and 

cyber terrorism, and the financial and reputational 

harm caused to victims of IP theft, it is clear that 

organisations must prioritise the protection of their 

IP immediately. The ease with which companies 

can find themselves embroiled in debates around 

the legal ownership of IP has forced many to 

enforce their IP rights in a variety of ways. Mergers 

and acquisitions, licensing, tax planning, financial 

reporting, regulatory reviews and IP disputes all pose 

a threat to corporate IP.

Though there are circumstances in which firms 

can divulge their IP – for example, many often 

reveal plans to investors at the early stage of a new 

product cycle – companies must ensure that they 

do all they can to protect their IP in an appropriate 

manner. Companies can employ and enforce 

nondisclosure agreements to ensure individuals and 

groups that are party to a company’s IP do not reveal 

any confidential information to third parties.

IP auditing
One of the first steps in safeguarding IP is to 

undertake an IP audit. These audits should serve as a 

comprehensive review of a company’s IP, as well as 

the associated risks and opportunities.

By undertaking an IP audit, companies can 

discover which areas of their business may require 

additional IP protections. Furthermore, an audit 

can serve as an excellent tool for companies in 

SAFEGUARDING INTELLECTUAL PROPERTY FEATURE
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determining which aspects of their IP are actually 

owned by the firm and which are held externally 

by third parties. A comprehensive IP audit covering 

all formal rights, copyright, patents, trademarks 

and designs – as well as informal IP which includes 

technical knowledge and trade secrets – will help a 

company if it becomes the subject of an IP dispute 

in the future. A robust IP audit will not only highlight 

a company’s IP related agreements, policies and 

procedures, but it will also highlight competitors’ 

IP where applicable. This knowledge can help firms 

protect their own IP as well as insulate them against 

any claims of fraud or theft from competitors. 

Additionally, the auditing process will help if the 

firm is forced to carry out discovery or e-discovery 

processes as part of a future litigation or arbitration 

proceeding.

Furthermore, an IP audit should assist 

development of a wider IP management strategy, 

and guard against the prospect of a potential 

dispute. Companies should develop ideas to 

improve IP management and integrate it into 

broader business practices. An IP audit will serve 

to advise firms on how and when they can rely on 

confidentiality agreements to protect intellectual 

assets, licensing strategies and enforcement of their 

IP rights.

A properly conducted IP audit should also enable 

companies to plan successful dispute avoidance and 

resolution strategies. It should identify weaknesses 

in existing IP rights and protections. Once those 

weaknesses have been identified and addressed, the 

company will be left with significantly stronger and 

more considered IP rights going forward. 

Resolution strategies
Although companies can go to great lengths to 

ensure their IP is protected, there is a good chance 

that somewhere down the line they will be pulled 

into an IP dispute. Accordingly, firms should ensure 

FEATURE
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they have in place a considered resolution strategy, 

which can not only protect valuable IP, but can 

also help to maintain cordial relationships with 

rivals and competitors, and minimise the impact of 

any dispute that does arise. This can 

be achieved by employing dispute 

resolution methods such as arbitration, 

mediation and other out-of-court 

settlement procedures. These forms 

of alternative dispute resolution (ADR) 

can deliver efficient and effective 

results for companies. However, this 

can only be achieved if firms have been 

proactive and established their own 

resolution strategies as part of a wider 

IP management process.

The type and nature of a dispute, and the options 

for resolving it, can vary enormously, depending on 

the IP in question and the specific circumstances 

of the dispute. In instances such as these, it is clear 

that a resolution strategy is key. Often, companies 

will hope to utilise ADR methods before considering 

the more expensive and time consuming litigious 

route. Mediation in particular can offer companies 

a cheaper and quicker route to resolution, which 

is likely to be beneficial to both parties involved, or 

less damaging at least. By utilising ADR to reach an 

appropriate conclusion to a dispute, the two parties 

may ultimately be able to maintain an amicable 

relationship in the future.

Further to the cost and time implications, the 

disparate nature of IP litigation may also turn some 

parties off the idea of pursuing a case through the 

courts. At an international level, IP legislation has not 

yet been codified and, as IP rights are territorial, the 

cost of potentially protracted and expensive court 

proceedings across several jurisdictions can quickly 

become prohibitive for smaller firms. ADR methods 

such as arbitration and mediation can also provide 

a simpler way for companies to resolve their IP 

dispute. Importantly, ADR allows parties to conduct 

all negotiations in a single forum, far away from the 

complexity of pursuing a case across numerous 

jurisdictions. Furthermore, by opting for an ADR 

solution to an IP dispute the parties in question have 

full control over the process. Timelines, locations of 

proceedings and the appointment of the mediator or 

arbitrator are just a few of the aspects of ADR that 

the parties can control, which in court they would 

not. 

SAFEGUARDING INTELLECTUAL PROPERTY

“By seeking insurance against IP 
infringements, parties can mitigate the 
risk of racking up exorbitant legal bills 
when fighting their corner.”
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Many of the reputational risks associated with IP 

disputes can also be avoided if companies opt for 

ADR. Confidentiality agreements between the two 

parties will serve to not only keep the negotiations 

and their outcome private, but also to further protect 

the IP which lies at the heart of the dispute.

Protections
Increasingly, some companies are turning to 

specialist insurers as a means of managing IP-

related risk. It is possible for companies to insure 

against IP infringement such as infringing third party 

rights, or the pursuit of an infringing firm. By seeking 

insurance against IP infringements, parties can 

mitigate the risk of racking up exorbitant legal bills 

when fighting their corner. However, when arranging 

IP insurance and negotiating with specialist insurers, 

companies should consider including nondisclosure 

agreements to further protect their work.

IP licensing can also provide firms with an 

effective and profitable means of protecting their 

property, reducing the likelihood of future theft or 

misappropriation. Licensing agreements can also be 

incredibly lucrative for firms looking to capitalise on 

their IP, generating significant income streams.

Conclusion
Clearly, a company’s IP rights can be extremely 

valuable. However, companies must ensure that 

their rights are plainly and comprehensively 

protected. From the top down, firms should do 

everything in their power to guarantee that IP is 

audited and monitored at all times, using sound IP 

management strategies. They should also enforce 

their rights as strictly as possible. From misguided 

messages on social media sites to brazen theft 

and misappropriation, IP can be seized upon and 

exploited to the detriment of the property’s legal 

owners if there are gaps in protection strategies. 

However, employing sensible and well considered 

protection techniques makes it is possible for 

companies to adequately protect their IP, and guard 

against the threat of damaging legal disputes.  CD

SAFEGUARDING INTELLECTUAL PROPERTY
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SHAKE UP FOR  
UK ARBITRATION
BY RICHARD SUMMERFIELD

In recent years, arbitration has become big 

business, rising to rival litigation as one of the 

most popular forms of dispute resolution in 

the modern business environment. Arbitral courts 

including traditional seats in London, Paris and 

New York are being joined by new and increasingly 

popular locations in emerging markets, particularly in 

South East Asia.

Global affair
The globalisation of the economy has had a knock 

on effect on arbitration. Today, many arbitration 

cases are international affairs and can be brought 

in any number of arbitration settings. The oldest 

and most prestigious of all these arbitral seats lies 

in London at the London Court of International 

Arbitration (LCIA). In 2012 alone, the LCIA heard 

claims from over 30 countries. Around 265 cases 

were referred to the LCIA with the sums in dispute 

worth billions of dollars. More than 10 percent of all 

claims dealt with by the LCIA in 2012 were for sums 

in excess of $20m. Yet despite the high regard in 

which the LCIA is held, for the first time since 1998 

arbitration in the UK is in a state of flux. In early 2014, 

the Drafting Sub-Committee of the LCIA released the 

final draft of its new arbitration rules. The guidelines, 

should they be approved by the LCIA Court, are 

expected to come into force in the latter part of this 

year.

The new rules, once they have been finalised, will 
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apply to all arbitrations commenced after the date 

of promulgation, unless the parties agree otherwise. 

The decision of the LCIA to reform its regulations is 

part of a wider trend within the arbitration world. In 

2010 a new set of UNCITRAL Arbitration Rules were 

released, followed by the ICC Arbitration Rules in 

early 2014. Although they are transformative in the 

UK, the new LCIA rules are very much in line with the 

recent amendments made globally.

While the LCIA draft rules will make a number 

of changes to arbitration in the UK, on the whole 

they will retain the light administrative touch of 

the previous regime. Indeed, the new guidelines 

will serve to fine tune and modernise the existing 

regulations rather than wholly reform them. 

However, although the new regulations are designed 

to bring arbitration in the UK in line with international 

standards, there are some areas in which the LCIA 

hopes to be bolder. The draft rules have been 

proposed in the hope they will put the UK at the 

forefront of international arbitration should the 

finalised rules be agreed upon. In light of this, and as 

a result of the swift global expansion of arbitration 

since the UK last updated its guidelines, the decision 

to publish the draft regulations now has proved 

popular with the arbitration community. 

Essentially, the draft rules have sought to 

modernise the arbitration procedure under the 

LCIA and, given the organisation’s standing in 

the international arbitration community, the 
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development and implementation of the draft 

guidelines has led to a great deal of international 

attention being paid to the progression of the draft 

rules.

Common themes
Broadly speaking, the key amendments proposed 

in the Draft Rules serve to address a number of 

common issues and themes which have emerged 

in arbitration over the last 15 or so years, with an 

increased focus on promoting procedural efficiency, 

improving the conduct of parties participating in 

arbitration, and better handling of commercial 

disputes. In addition to these three main areas of 

focus the LCIA also intends to use its new rules to 

target a number of other areas, including: the default 

seat and the arbitration agreement; the formation 

of the arbitral tribunal; emergency relief and early 

formation of the arbitral tribunal; and augmenting 

and clarifying the powers of the arbitral tribunal.

As noted, one of the most striking proposed 

changes to the arbitration system relates to the 

speed at which arbitration occurs. The court hopes 

to expedite the whole process of arbitration and, 

although the reduction in the length of cases 

is minimal, the change will make a significant 

difference. The draft regulations have also been 

designed to put a stop to parties attempting to 

delay the formation of the tribunal. The LICA has 

stated that any deficiencies in either the request or 

the response will not impede the formation of the 

tribunal by the LCIA Court. However, despite these 

reductions in time scales, Article 5.6 of the new 

guidelines does include a proposal to extend the 

length of time the LCIA Court has to constitute a 

tribunal from 30 days up to 35.

Equally, a new provision set forth by the guidelines 

states that arbitral tribunal should render the award 

“as soon as reasonably possible”. The tribunal 

should also endeavour to set and notify the parties, 

and the registrar, of a timetable for the award quickly. 

According to the LCIA, the parties and the tribunal 

must now meet to discuss the conduct of the 

proceedings no later than 21 days after they receive 

notification that the tribunal has been agreed upon.

The decision to focus on the speed of the 

overall process can, in many ways, be linked to 

the concerns of commercial parties. Commercial 

organisations have often expressed their frustration 

at delays associated with arbitrational proceedings.

The LCIA, in keeping with a number of other 

arbitrational bodies, has decided to amend its 

rules to include a mechanism whereby, before 

the formation of the arbitral tribunal the parties 

involved may apply to the institution for the urgent 

appointment of an arbitrator. Under the terms of the 

new guidelines, the emergency arbitrator, who will 

be appointed within three days of a party’s request 

and will always act as the sole arbitrator, has 20 days 

to make a decision. However, the appointment of the 

emergency arbitrator will only be available to parties 

in circumstances of ‘exceptional urgency’ and on 

SHAKE UP FOR UK ARBITRATION 
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a temporary basis. The emergency arbitrator is not 

required to hold any hearing with the parties and 

may decide on the claim for emergency relief on any 

available documentation.

The LCIA also intends to help speed up the 

actual tribunal process. Once the tribunal has been 

established, Article 5.4 of the new draft guidelines 

includes a provision which states that arbitral 

candidates must be willing to confirm a statement 

which confirms that the candidate is “ready, willing 

and able to devote time, diligence and industry to 

ensure the expeditious conduct of the arbitration”. 

This provision, should it win final approval, will 

contribute significantly towards ensuring the arbitral 

process does not encounter any unnecessary and 

avoidable delays in the future. In order to expedite 

the arbitral process and improve communications 

the LCIA also proposed to introduce article 13.1, 

which states that the parties involved must now 

ensure they liaise directly with the tribunal itself and 

not the registrar, as had previously been the case.

Ethical standards
Another significant change brought about by the 

new draft rules deals with the ethical standards 

and conduct of the parties’ respective legal 

representatives. Ethics and ethical conduct is a 

subject of great contention within the arbitration 

community. Accordingly, the LCIA intends to set out 

ethical standards for legal representatives submitting 

to the court. As such, the draft rules propose the 

introduction of an annex setting out “General 

Guidelines for Parties’ Legal Representatives”. The 

introduction of the annex, should it be approved, 

would be a major innovation in the world of 

arbitration – the first time that any arbitrational 

seat would incorporate written guidelines for 

parties’ legal representatives. Although it would 

be innovative, the introduction of such a written 

guideline has been mooted for some time. It was 

initially proposed by the International Bar Association 

in May 2013. 

The suggestion of ethical guidelines governing 

arbitrational processes has already drawn strong 

reactions for and against the proposal. The 

guidelines set forth under Article 18.6 attempt to 

create a basic starting point for the conduct of 

legal representatives. Under the auspices of the 

guidelines they should make no false statements 

to the tribunal; they should offer no procurement 

of false evidence; not conceal documents ordered 

by the tribunal; and have no unilateral contact 

with the tribunal without disclosure to all parties, 

the tribunal and the registrar. These guidelines are 

subject to the mandatory laws and conduct rules 

applicable to each legal representative and to the 

legal representatives’ primary duty to the parties. 

It is the responsibility of the parties to ensure that 

their representatives comply with the rule set forth 

in the annex. Under the proposed rules the tribunal 

has the express power to rule on whether the 

guidelines have been violated by the representatives. 

SHAKE UP FOR UK ARBITRATION
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Should the tribunal rule that a guideline has been 

violated by either representative, a number of 

sanctions are available which can be imposed on 

the representative. However the LCIA 

has not yet clarified if the tribunal is 

able to refer the representative to their 

regulatory body should such a violation 

occur.

Article 22 of the new draft rules 

deals with the other major change 

to the LCIA’s arbitrational rules. It 

states that the tribunal may order the 

consolidation of arbitrations where 

the parties have agreed in writing and 

with the approval of the LCIA Court. 

Furthermore, the tribunal can also 

order consolidation without the agreement of the 

parties but with the agreement of the LCIA Court 

where there are multiple arbitrations involving 

the same parties and only one tribunal has been 

appointed. It is also worth noting that after the 

tribunal has been constituted, interim measures 

may now only be sought from a court in exceptional 

cases, with the tribunal’s authorisation.

Clearly, the LCIA has opted to shake up arbitration 

in the UK in response to changes in other arbitral 

seats across the world. Furthermore, as the LCIA 

is generally considered to be the oldest seat of 

arbitration in the world, it is imperative that it makes 

every attempt to keep up with newer, emerging 

seats in areas such as Singapore and Hong Kong, as 

well as with the increasing globalisation of business. 

In recent years, as the global economy has begun 

to shift away from traditional centres of commerce 

in the West, so too has the focus of commercial 

arbitration. Accordingly, the proposed changes 

will wholly modernise the arbitral process under 

the LCIA and hopefully make it more relevant to 

international arbitration. In light of this, the changes 

proposed have been met with a broadly positive 

tone from those within the arbitration community. 

Despite the somewhat controversial nature of a 

number of the proposed changes, the key features 

of the draft are expected to strengthen and clarify 

the position of the tribunal. However, it remains 

to be seen whether the more radical revisions to 

arbitration in the UK are able to make it out of the 

drafting process. Only time will tell.  CD

SHAKE UP FOR UK ARBITRATION

“The suggestion of ethical guidelines 
governing arbitrational processes has 
already drawn strong reactions for and 
against the proposal. ”



www.corporatedisputesmagazine.com

Visit the 
new website

1

Sign-up 
to our free 
emailing list

2

Forward the link 
to colleagues 
and clients

3

Receive and enjoy 
future copies of 
Corporate Disputes

4

http://www.corporatedisputesmagazine.com/


www.corporatedisputesmagazine.com CORPORATE DISPUTES  Jul-Sep 2014 19

EXPERT FORUM

EXPERT FORUM

LITIGATION 
FUNDING IN 
2014



CORPORATE DISPUTES  Jul-Sep 201420 www.corporatedisputesmagazine.com

EXPERT FORUM

Mick Smith co-founded Calunius (with Mark Wells) in 2006. He studied 
Mathematics and then Law at Cambridge University. Mr Smith qualified as 
a solicitor at Freshfields in 1996. Subsequently he worked in finance in a 
variety of investment banking roles. Mr Smith is responsible for origination 
and transaction execution at Calunius, sourcing and analysing investments 
in litigation and arbitration claims. These claims are frequently cross-border 
involving both common and civil law. Mr Smith is also the author of various 
recent publications.

Mick Smith

Partner & Co-Founder

Calunius Capital

T: +44 20 3142 8339

E: mick.smith@calunius.com

Kit Jarvis specialises in disputes and investigations involving aspects 
of banking and finance, insolvency and fraud and asset tracing. He has 
experience across a wide range of industry sectors, including travel and 
oil and gas, but his particular focus is on the financial sector. The Legal 500 
says in its 2013 edition that Mr Jarvis brings “huge enthusiasm to cases” 
and is “very effective and straightforward to deal with”.

Kit Jarvis

Partner

Field Fisher Waterhouse LLP

T: +44 (0)207 861 4692

E: kit.jarvis@Fieldfisher.com

Harbour co-founder and solicitor, Susan Dunn has been described by 
Litigation Funding Magazine as the ‘Grand Dame’ of litigation funding 
because of her extensive experience in this area. She has originated and 
managed over 130 litigation funding cases totalling over £3bn in claim 
value, since 2002. She has also featured in The Lawyer’s Hot 100 for her 
work in developing the use of litigation funding by lawyers, insolvency 
practitioners and claimants. 

Susan Dunn

Head of Litigation Funding

Harbour Litigation Funding Ltd

T: +44 (0)20 7220 2370

E: susan.dunn@harbourlf.com

PANEL EXPERTS

LITIGATION FUNDING IN 2014

Matthew Amey is a highly experienced broker of commercial litigation 
funding and insurance, with a particular emphasis on international arbitration. 
Mr Amey joined TheJudge as a Director in 2005 during a period of impressive 
growth in demand for After The Event insurance and when litigation funding was 
in its infancy. With extensive experience of securing funding and insurance in 
international arbitration, particularly bi-lateral investment treaty arbitrations, Mr 
Amey heads up the international arbitration funding team at TheJudge. Mr Amey 
also works in the commercial and civil litigation teams, arranging bespoke and 
portfolio funding solutions for law firms and clients.

Matthew Amey

Director

The Judge

T: +44 (0)207 337 6034

E: info@thejudge.co.uk

Jonathan Barnes joined City law firm DJ Freeman in 1987 and specialised 
in commercial property acting for developers, institutional investors and 
entrepreneurial private property companies. He was made partner at DJ 
Freeman before moving to Lewis Silkin in 2001. In 2006 Mr Barnes joined a 
longstanding client’s family office – Woodsford Consulting – as a director. 
He has been Chief Operating Officer of Woodsford Litigation Funding since 
2010.

Jonathan Barnes

Chief Operating Officer

Woodsford Litigation Funding

T: +44 (0)207 313 8079

E: jbarnes@woodsfordlf.com



www.corporatedisputesmagazine.com CORPORATE DISPUTES  Jul-Sep 2014 21

EXPERT FORUM

CD: What major trends seem to be 
shaping the litigation funding market? 
How would you describe levels of 
demand for this funding in the past  
12-18 months?

Smith: The major new English issue litigation 

funding issue has been the introduction of damages-

based agreements (DBAs) for lawyers, meaning 

contingency fees. As of last year the success fee due 

under a DBA or under a conditional fee agreement 

(CFA) is payable by the winning party, typically out 

of recovered damages, whereas previously the CFA 

success fee was largely payable by the losing side. 

There has also been an overhaul of procedures and 

the introduction of costs budgeting principles. Further 

afield we have seen an increase in demand for 

litigation funding in international arbitration, together 

with an uptick in the assignment of claims before the 

courts of other EU jurisdictions, particularly in relation 

to damages following on from cartel activity.

Jarvis: The change in the rules regarding 

recoverability of After the Event (ATE) premiums 

and CFA uplifts has seen a change in dynamic for 

those products, except in the insolvency sphere 

where the hard-negotiated exception for insolvency 

cases remains until April 2015, when it will be 

reviewed. Further, there has been an increase in 

ATE providers asking for deposit premiums as well 

as purely deferred premiums – there is a sense that 

ATE insurers are looking at risk sharing with lawyers 

on CFAs rather than the case on its own merits. 

However, ATE insurance is a very useful product 

and there will always be a place for it even if the 

premiums are not recoverable from an opponent. As 

far as litigation funding is concerned, unsurprisingly, 

given the risks of litigation, it remains an expensive 

product and really suitable only for high value cases. 

We have used it successfully and have been very 

pleased with the funders that we have used. Equally, 

there is a real need for litigation funders to be better 

regulated and for some standardisation of funding 

agreements to develop. 

Dunn: Levels of demand have increased 

significantly. From 25 new enquiries each month 

for claims over £3m we were receiving 18 months 

ago, we now receive 50 each month. The other 

significant increase is in the area of arbitrations, 

both commercial and bi-lateral investment treaty 

arbitrations. However there is a lag in the increase 

in quality of applications – so the message about 

funding generally is reaching more of the market; 

what is not is what is required if a case is to be 

funded.

Amey: There is a steady increase in interest 

towards litigation funding options from firms in the 

UK and beyond. The most notable increase in interest 

stems from larger corporates who might previously 

LITIGATION FUNDING IN 2014
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have shown little interest. This may be down to the 

fact that engaging with outside capital providers for 

litigation has a growing sense of legitimacy, both in 

the UK and abroad. Alternatively, it may be that more 

lawyers now command a better working 

knowledge of litigation funding and are 

passing that knowledge onto their key 

clients. The implementation of Legal Aid, 

Sentencing and Punishment of Offenders 

Act 2012 bringing about the abolition 

of the recoverability of adverse costs 

insurance premiums, has made it more 

challenging to fund smaller claims where 

there is a high costs to damages ratio and 

the threat of adverse costs. As a result, 

in 2014, the funding market is weighted 

towards solving liquidity and risk problems 

of significant commercial disputes rather than 

helping SME businesses in cases worth less than 

£1m. Some inroads are being made, but the fact that 

international arbitrations, competition and securities 

litigation are all major growth areas for litigation 

funding demonstrates the focus of the market is on 

high value claims.

Barnes: Lawyers, insurers and third party funders, 

or combinations of them, all fund commercial claims. 

Generally, lawyers remain conservative and happy 

with their existing business model’s level of risk 

and reward. In the UK, contingency fees, known as 

DBAs, have been ignored as a result and also due to 

uncertainty around the legislation and fear of satellite 

litigation. Some insurers have seen large claims and 

capacity waxes and wanes. After the Event insurance 

for adverse costs is nevertheless generally available 

and pricing remains firm. No newly established 

players have entered the third party funding market 

and the total pool of available capital has remained 

at about the same level, which may surprise some. 

Demand has maintained a steady upward trajectory.

CD: Is there a strong investor appetite 
to fund litigation and arbitration 
proceedings? To what extent do you 
expect this pool of capital to grow?

Jarvis: My understanding is that there is a 

LITIGATION FUNDING IN 2014
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ready and growing source of funding for this new 

and growing asset class because the returns are 

attractive if the risks of litigation can be managed by 

pooling sufficient cases. I think that there is a finite 

level of growth for this market because the litigation 

market itself is of a finite size. Not all cases are 

appropriate for litigation funding, and some clients 

are willing to self-finance litigation, particularly whilst 

it remains a relatively expensive product.

Barnes: Investors are attracted to third party 

funding given the high headline returns and the 

fact that returns should not be correlated to other 

asset classes, meaning they genuinely diversify risk. 

The concern is that not all potential investors fully 

understand the nature of the underlying asset – the 

litigation – which is not only illiquid but, unlike many 

other assets, tends to be binary – a win or a total loss. 

It can also be a rollercoaster ride, looking positive 

one month and desperate the next. The pool of 

capital will grow and, over time, will gravitate towards 

professional funders, rather than being deployed on 

an ad hoc basis to fund individual claims.

Dunn: While there has been an increase in levels 

of enquiries from prospective claimants seeking 

funding, we are seeing fewer prospective new 

funders in the market. Particularly in 2013, there were 

a number of prospective new entrants who realised 

that the challenge of raising money without the 

benefit of a track record in funding was too difficult. 

Inevitably there will be growth as demand rises, but 

investors will always be looking for a track record. 

They want to know prospective funders have learned 

from both successes and failures.

Amey: Investors looking for high returns by 

taking big risks have helped establish a now thriving 

litigation funding market. There are well over a dozen 

active litigation funders competing for commercial 

litigation funding opportunities. However, they are 

not all looking for the same opportunities. A growing 

number of investors are attracted to this space 

through a sub-set of fund managers who are asking 

investors to take less risk for smaller returns. The 

different risk strategies adopted by different funders 

is helping shape products tailored made for different 

claim sizes. Moreover, there are a number of funds 

whose skill base and investor profile are geared 

towards specific litigation or arbitration sectors, 

such as securities litigation, patent enforcement, 

bi-lateral investment treaty arbitrations, competition 

claims, defective insurance products and many more. 

There are funds dedicated to helping to monetise 

existing awards. Again, the expertise of these 

funders, whilst secondary to their cash, makes them 

attractive business partners. Attaching a judgement 

against assets located half way around the world 

can be a daunting experience for those without a 

knowledgeable stakeholder.

LITIGATION FUNDING IN 2014
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Smith: The appetite is strong, and litigation and 

arbitration funding remains a growing market with 

over $1bn already invested in cases by the major 

litigation funders. We have seen an upswing in 

interest from large financial institutions seeking to 

invest with litigation funders with a proven track 

record. Given the rising interest, it would seem likely 

that the amount of capital in the litigation funding 

market might grow to nearer $2bn by 2017.

CD: Could you outline some of the 
advantages and drawbacks of litigation 
funding for parties involved in a 
dispute?

Dunn: The clear advantage of funding for a 

claimant is the ability to pursue a good claim which 

would otherwise have to be abandoned whether 

through lack of funds or because funds need to 

be deployed elsewhere in a business. For better 

off claimants, it is an opportunity to lay off the 

costs risk of large scale litigation to a third party. 

Claimants using funding do not retain 100 percent of 

the proceeds as the funder has to be paid for their 

investment, but that is the cost of funding in any 

business activity. The ability for any claimant to team 

up with a highly experienced funder, who can ensure 

their case is properly resourced, holds considerable 

attraction for many claimants.

Amey: Among the advantages of litigation 

funding are that it provides solution to funding 

essential legal costs in order to unlock contingent 

assets, such as the proceeds of the case. It also 

promotes certainty in relation to the counterparty’s 

exposure to legal costs, introduces a well-resourced 

stakeholder or partner, with expertise on costs and 

the litigation process, who shares the same objective 

as the counterparty. Further, it allows the trading 

counterparty to direct limited resources away from 

costly litigation and towards operational matters 

instead. Funding may also provide a claimant a 

more generous legal budget which enables them 

more flexibility when choosing lawyers, counsel 

and experts. On the other side of the coin, litigation 

insurance is a cheaper form of risk transfer than third 

party funding, so counterparties who can afford to 

pay the legal expenses may prefer to simply insure 

their own outlay rather than seek outside capital. 

The insurance premiums can be fully or partially 

deferred and contingent so the insurance premium is 

payable on a non-recourse basis, much like litigation 

funding. Further, the counterparty has obligations to 

inform the funder on the progress of the case and 

act reasonably at the point settlement offers are 

made. Several contractual mechanisms protect the 

counterparty from interference and provide for an 

independent assessment of what reasonable means 

in the context of the case.
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Barnes: The pros and cons are pretty 

straightforward. The claimant transfers litigation risk, 

in whole or part, to a funder and gives up part of any 

recovery in return. Third party funding is generally 

non-recourse so the claimant can retain an upside, 

in any recovery, without any downside, or cost risk. 

Claimants worry that they may lose control 

of the claim and any future settlement 

discussion. In fact, it’s unlawful for funders 

to take control and they may lose their 

success fee if they try to. It’s also a bad 

idea commercially as most claims require 

a fully engaged client to get them over the 

line. The parties can have different ideas 

about settlement, but the risks mainly 

rest with the funder. On the one hand, the 

funder would be foolish to try to keep a 

claimant in a claim if actually he wants to 

settle. On the other hand, as the claimant 

is not spending his own funds, there’s 

always the temptation to keep going and hold out 

for a little more even if a reasonable offer has been 

made.

Smith: For large companies, it is simply good 

commercial risk management; for smaller ones 

it is about equalising resources versus financially 

powerful defendants. If the claim is successful, the 

claimant repays the funder’s expenditure to date 

and pays a success fee usually based on both the 

recovered proceeds and the expenditure. If the case 

is unsuccessful, the funder loses its entire stake 

at no further cost to the claimant. The payment of 

the success fee might be viewed as a drawback 

by some, but in our view it should not be, once you 

adjust for the risk of total loss to the claimant. Using 

litigation funding is simply about risk reduction for the 

claimant, and transferring those risks to a portfolio 

litigator that is better able to absorb the risks.

Jarvis: Litigation funding is, fundamentally, still 

an expensive product. The flip side of that point is 

that it can enable parties to share risks and to bring 

cases that they might not otherwise have been able 

to bring. However, where parties are looking to use 

litigation funding because they do not have sufficient 

finances to see a case through trial, there is normally 

an investment cost in getting a view from a law firm 
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and usually an opinion from counsel as to the likely 

prospects of success of the case before litigation 

funders will consider the case. There is also likely to 

be a level of costs involved that are irrecoverable 

from an opponent in obtaining and finalising a 

funding agreement or ATE and liaising with ATE 

providers and litigation funders throughout 

the case. Another common problem is 

the length of time it takes to obtain a 

decision on funding. The best way to use 

litigation funders is to use people that you 

know and trust. Exploring more complex 

potential funding structures with sensible 

brokers can lead to interesting risk and 

reward sharing which is very much in 

line with a client’s commercial objectives. 

Further, litigation funders often involve 

senior lawyers and their independent 

views on the merits and tactics of a case 

are valuable.

CD: Have any particular issues been 
brought to light by recent cases 
involving litigation funding?

Amey: In Harcus Sinclair v Buttonwood Capital, 

the courts considered a dispute over the terms 

and conditions of a litigation funding agreement 

regarding the lawful termination of the agreement. 

Ongoing funding was subject to a requirement that 

the claimant obtain a positive counsel’s opinion. 

Eventually, when this wasn’t forthcoming, the funder 

sought counsel’s opinion themselves which advised 

that the case had less than 60 percent prospect of 

success. On the strength of the opinion, the funder 

terminated the agreement. When the funder’s 

decision was challenged in the courts, the court held 

that the funder was entitled to withdraw funding 

based on the terms of the contract. This case is 

unusual because the funder had advanced relatively 

substantial amounts of capital before a detailed 

opinion on the legal merits had been obtained, 

whereas most funders would require a detailed 

opinion as a pre-condition to a funding agreement. 

The case does, however, highlight the importance of 

complying with the terms of the funding agreement 

on an ongoing basis.
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Jarvis: There are real issues around termination of 

litigation funding agreements and the financial capital 

of litigation funders. These have been highlighted 

by the Buttonwood Legal Capital case in particular. 

Some members of the Association of Litigation 

Funders (ALF) take the view that whilst the ALF rules 

as to capital can have some role in policing litigation 

funders, it is down to the individual law firm acting 

for clients to ensure that a litigation funder has the 

financial wherewithal to ensure that the funder 

can provide the funds that it has promised to do. 

This area is clearly ripe for regulation given that it 

is going to be almost impossible for a law firm to 

assess the level of risk that a funder has taken on in 

its portfolio of cases. A further issue was exposed 

by the Excalibur Ventures case. The way in which 

that case was conducted was the subject of serious 

criticism by the court, not least because it appeared 

that litigation funders were backing a case or ways 

of putting a case which the court described as a 

lawyer’s construct. It has also, it appears, emerged 

that some part of the funding may have been 

provided from an unorthodox funder. Once again, this 

leads to the conclusion that there is either a need 

for the litigation funding market to develop self-

regulation with some teeth or independent regulation 

of the litigation funding market.

Barnes: How the claimant is going to enforce if 

the claim is successful is always the first question 

we ask and we see many bilateral investment 

treaty claims. So in April, when the Tanzanian 

courts ordered that Standard Chartered Bank and 

the Tanzania Electric Supply Company refrain from 

“enforcing, complying with or operationalising” a 

decision made by the tribunal in ICSID proceedings, 

the matter caught our eye. The ICSID Convention 

sets up a system of recognition and enforcement of 

awards that sits outside the New York Convention 

system and is generally seen as being even more 

effective, which is why most ICSID awards are 

eventually settled. The Tanzanian injunction is a 

clear breach of the Convention and of Tanzania’s 

international law obligations. If not reversed, it could 

spark a worrying trend and will be of concern to 

international investors.

Dunn: The main issue, which is perennial, remains 

that of budgeting and how poor lawyers remain at 

accurately predicting the costs of a piece of litigation. 

There are few attempts we have encountered in any 

law firm to collect management information about 

past budget estimates to analyse past performance. 

For that reason we are in favour of the budgeting 

reforms introduced by Jackson, as it is the only way 

behaviours can be changed. We know budgeting 

is difficult but until there is a mandated imperative 

to get better at it, with negative consequences for 

failing to get it right, nothing will change.

Smith: The source of funders’ financial capital 

has come under close scrutiny recently following 
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the delisting of Argentum Capital from the Channel 

Islands Securities Exchange. The discussion on the 

adequacy and source of funder’s capital, to protect 

claimants, will no doubt continue and this debate 

will also extend to investor protection where funders 

are publicly listed companies. In general, most of the 

larger funders are regulated in one way or another 

in relation to some of their activities, either by Stock 

Exchange Authorities or Financial Services regulators.

CD: In what ways are legal fees and 
arrangements changing in today’s 
business world?

Barnes: Several boutique litigation firms have 

been successful in London and the same trend is 

taking place in international arbitration, in London 

and further afield. Generally, relatively smaller firms 

tend to be more entrepreneurial and flexible when it 

comes to fee arrangements.

Dunn: There is increasing demand from clients 

for greater certainty about the costs of litigation. 

The uncertainty of the hourly rate, which in itself 

encourages inefficiency – since the representative 

is paid more the longer the case goes on – means 

clients are looking for different ways to pay their 
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lawyers. Fixed stage costing, incentive fees for 

success and anything else which can ensure 

certainty for the client are all being demanded. Sadly, 

the currently poorly drafted DBA Regulations have 

not assisted with the development of that trend as 

there is a nervousness in using that model. 

In order for these models to work, clients 

and their lawyers need to work more 

closely together at the outset of the case, 

so that the assumptions as to how the 

case might develop are clearly understood. 

The client must own the responsibility for 

full and frank disclosure, not just about the 

facts of the case, but also the sources of 

information and witnesses, so that budgets 

can be more accurately developed. 

Smith: More emphasis is being placed 

on planning and costs. One way to reduce costs is 

with careful planning. Costs caps and the use of 

contingencies for unforeseen events can build in a 

real degree of control at the start of the case. The 

Jackson reforms have highlighted the need for a new 

approach, especially in high value claims. Claimants 

need certainty about the cost of legal services and 

want to know they are being given value for money 

from their law firms; they have become increasingly 

cost conscious. By contrast, to date we have seen 

very little focus on the possibility of using DBAs in 

England and Wales.

Jarvis: We have not seen the uptick in DBAs 

that was envisaged by many commentators. This 

is at least partly because of the well-publicised 

inadequacies of the DBA regulations that are being 

reviewed at the moment. In insolvency cases we 

are seeing more use of CFA arrangements, and we 

expect this to accelerate as the deadline of April 

2015 looms for recoverability of CFA premiums. ATE 

insurance is a product of wide application which 

we use regularly, both in insolvency cases, where 

the premium remains recoverable, and in other 

commercial litigation. There is clear pressure on legal 

fees in litigation. We are consistently reviewing the 

most appropriate ways to charge our clients for our 

work and increasingly provide menus of options for 

our clients. These include fixed fees, fee returns if the 

client is not satisfied and other alternatives to the 

hourly rate. Our experience, however, is that once 
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clients have explored some of these options and 

understand that they may well not result in a cost 

saving over hourly rates, the likelihood is that the 

client will revert to an hourly rate. The exception that 

proves that rule is CFA arrangements, which we have 

used and will continue to use successfully.

Amey: Usually in business disputes, the defendant 

is better resourced than the claimant and is able 

to use the escalation or threat of escalating legal 

costs as a strategy to frustrate the claimant’s action. 

Litigation funding options level the playing field 

between the claimant and the defendant. 

The result is that defendants who are 

aware that they are facing a funded 

opponent should appreciate that stalling 

tactics and ramping up costs is futile. The 

existence of a funder in the claimant’s 

corner can therefore encourage settlement 

as defendants switch strategy to mitigate 

the claim’s impact. 

CD: Could you outline any 
recent regulatory issues that 
have impacted the litigation 
funding market? Can we expect to see 
any rule changes in the near future?

Smith: The sustainability of a professional 

litigation funding industry requires the emergence 

of appropriate norms of behaviour. In the field of 

international arbitration, where self-governance and 

IBA guidelines are the norm, the International Council 

for Commercial Arbitration (ICCA) has now created a 

task force to make policy recommendations on the 

use of third party funding. 

Jarvis: Clearly a substantial change was made 

to the litigation funding market by the Legal Aid 

Sentencing and Punishment of Offenders Act 

2012 – which, among other things, meant that 

DBAs were permitted and ATE premiums and CFA 

success fees were no longer recoverable from 

opponents from April 2013, with various exceptions, 

including insolvency cases until April 2015. The DBA 

Regulations 2013 provided some detail on how DBAs 

were to operate. I expect that the DBA Regulations 

will be changed very shortly to make it clear that 

partial DBAs are acceptable. I also expect that if the 
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ALF, or some other self-regulatory organisation, does 

not exercise a level of control over the more extreme 

ends of the litigation funding markets, there will be a 

need for independent regulation, possibly by the FCA 

or by some new regulatory organisation.

Barnes: In England and Wales, the ALF Code of 

Conduct continues to evolve and improve. Funder 

members’ obligations now extend to their fund 

vehicles and corporate subsidiaries and funders 

must maintain a minimum of £2m of capital – a figure 

that is likely to increase over time. Funder members 

must be audited annually by a recognised national or 

international audit firm and provide ALF with a copy 

of the audit opinion.

Amey: The litigation and arbitration funding 

market in England and Wales has a voluntary 

Code of Conduct applicable to members of the 

ALF. This voluntary form of self-regulation began 

in November 2011 when ALF was set up with the 

support of the government. Every funder member 

must meet minimum standards of capital adequacy 

and ensure their litigation funding agreements 

comply with the Code. Just recently, ALF published 

a complaints procedure for counterparties unhappy 

with the conduct of their funder to refer to ALF for 

adjudication. The regulatory position is unlikely to 

change in the near future, but if there are any signs 

that funders are moving into funding consumer 

related disputes, we can expect to see a re-

examination of how the industry is regulated. Sir 

Rupert Jackson said as much in his Review of Civil 

Litigation Costs.

Dunn: The main issue has been the DBA 

Regulations introduced over a year ago. DBAs are 

little used due to their lack of clarity and the fact 

they do not appear to permit hybrid, or partial, 

DBAs. They are in urgent need of reform to reflect 

the recommendations of the working party on 

DBAs which made clear it thought hybrid DBAs are 

desirable. There are no other rule changes we are 

currently anticipating in litigation funding.

CD: What are your predictions for 
how the litigation funding market will 
develop over the coming months? Is 
awareness increasing among lawyers 
and their clients?

Jarvis: I anticipate that there will be lower cost 

litigation funding as funders further develop their 

pools of cases and spread risk appropriately. I also 

see that there will be some consolidation in the 

market as the reputable end of the market works 

hard to separate itself from the rest of the market. 

I also see an increasing convergence of insurance 

based and pure financing products, and packaging of 

products by brokers. Partial DBAs will be approved 

under revised DBA Regulations and as a result 

the DBA market will start to emerge, albeit slowly 
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– clients will still be cautious as to why a CFA is not 

more appropriate, and lawyers will still be cautious 

about this new product. The most difficult area to 

predict is whether the insolvency market will be able 

to maintain the recoverability of ATE premiums and 

CFA uplifts. There is a real case for it being able to 

do so, but the general policy behind the Legal Aid 

Sentencing and Punishment of Offenders Act 2012 is 

clear.

Smith: The litigation funding industry had a first 

wave in 2007, but did not really take off until 2010 

as the turmoil from the financial crisis abated. The 

established funders are now starting to produce 

results for their investors on portfolios of cases 

that date back to 2010, or earlier. We anticipate that 

further capital will enter the litigation funding market 

in the next 2-3 years, as the established funders 

demonstrate attractive returns on capital from these 

maturing portfolios. International awareness of the 

availability of litigation funding continues to grow 

among the legal community and corporate claimants, 

and that increased demand will also feed the need 

for further capital in the industry.

Amey: Law firms are obligated to discuss funding 

options with the client. That is the starting point but 

the quality of that discussion varies dramatically. 

More firms than ever are competing with each other 

on ways that they can reduce the impact of the cost 

of their services. That is not to say the cost itself 

which can remain the same, but the impact of the 

cost in an unsuccessful outcome. To put it another 

way, they can still charge the same fees but they 

can help their client lay off the risk of paying them 

onto a third party if the case loses. With a greater 

take up for litigation funding, funders will enjoy a 

greater diversity of risk and that should give funders 

the confidence to lower prices and attract more 

interest. At the same time, there is also a constant 

stream of new capacity entering the market, so with 

more competition, funders will need to reduce their 

margins as the market becomes more established, 

and the investor’s expectations over their expected 

return will have to adjust. To an extent, a growth in 

capacity conflicts with the existing funder’s diversity 

of risk objective, but in reality most of the new 

capacity is targeted at specific areas of litigation 

funding which are under-developed. So at this point 

in the market’s life, older funds are still able to 

expand whilst there is still plenty of room for new 

funds too.

Dunn: Our hope and expectation is that the 

quality of cases increases in line with the increase 

in numbers of enquiries. At present people are more 

aware of funding but not thinking carefully enough 

about whether the case they are presenting has 

sufficient value to provide a satisfactory outcome to 

client and funder alike. We also anticipate there will 

be greater use of funding by well off claimants who 

seek to preserve their funds for developing their 
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business, rather than spending it on legal fees. They 

are happy to give away a share of the proceeds if the 

case is successful in return for financial certainty of 

no costs exposure. The continued internationalisation 

of disputes will also continue.

Barnes: Funding has been in the press for the 

wrong reasons of late. A consortium of funders – not 

ALF members – reportedly lost up to £23m in own 

and adverse costs in the Excalibur vs. Keystone 

litigation. Second, Argentum was delisted from the 

Channel Islands Securities Exchange in February and 

subsequently withdrew from ALF. Unfortunately, it’s 

easier for bad news to find its way into the public 

domain than funding’s success stories. However, 

the market will continue to mature and deepen and 

become less opaque, so that the reputable long-term 

players will become easier to identify.  CD
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CD: In broad terms, how would you 
describe Africa’s dispute resolution 
landscape? What trends and 
developments have you seen in the past 
12-18 months?

Abraham: The dispute resolution landscape 

mirrors that of the continent itself – rich, varied, 

exciting, dangerous in places, some places often 

flooded, others arid. It is vital not to regard ‘Africa’ 

as a homogenous whole for legal purposes, as 

some do. The legal landscape varies hugely across 

the continent. To compare what happens in, say, 

South Africa and Libya is largely meaningless. 

Recent positive arbitration developments include 

the Democratic Republic of Congo’s decision to 

accede to the New York Convention. However, its 

accession is subject to wrinkles including a special 

derogation regarding immovable property, including 

mining rights. As with any country’s accession to 

the Convention, the real test will come when the 

enforcement actions start. We have seen a greater 

variety of dispute work in the last 12-18 months, 

assisted by new office openings in Casablanca and 

Johannesburg, with its market-leading disputes 

team. The extractive industries and construction 

remain important, but other sectors such as banking 

are becoming increasingly prominent.

Vurgarellis: Litigation in any jurisdiction is 

always marked with uncertainty. The position is 

exacerbated when operating outside of one’s home 

jurisdiction. When litigating in court outside of one’s 

jurisdiction one is faced with uncertainty as to not 

only the process but also the attitude that one 

can expect from the court hearing the matter. For 

this reason one sees as a growing trend a move 

towards mediation or arbitration, which is regulated 

contractually, particularly when dealing with 

commercial disputes that flow from international 

investment. 

Ziadé: With the continent’s 54 countries and its 

regional, cultural and linguistic differences, Africa’s 

dispute resolution landscape is extremely diverse. 

As a general matter, the landscape has been rapidly 

developing in recent years and is continuing to 

undergo a certain degree of internationalisation. 

The statistics surrounding African participation 

in international arbitration confirm this trend: 32 

African states have by now acceded to the New 

York Convention while 45 African states have ratified 

the ICSID Convention. As an overall average, the 

African continent is represented in 27 percent of 

all ICSID cases – most recently, in 35 percent of 

ICSID cases registered in 2013, up from 24 percent 

of cases registered in 2012. As for ICC arbitration, 

the percentage of African parties in cases filed with 

the institution increased from 4.8 percent for the 
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period 2005-2008 to 6.5 percent for 2009-2012. Other 

notable recent developments include Mauritius’ 

adoption of a state-of-the-art arbitration law and 

the creation of the LCIA-MIAC Arbitration Centre. 

In a less promising development, South Africa has 

terminated BITs, in doing so limiting the rights of 

foreign investors to resort to international arbitration.

Sarkodie: Recent years have seen growing 

recognition in Africa that support for effective 

dispute resolution is crucial to encouraging 

investment. A number of countries have taken 

measures with the potential to facilitate and increase 

the use of alternative forms of dispute resolution, 

including arbitration, as well as to better equip the 

local courts to deal with commercial disputes. This 

is reflected by the enactment of new arbitration 

legislation in countries such as Ghana and Gambia, 

and the introduction of specialist commercial courts 

in Uganda, Kenya and Tanzania. Over the past 18 

months there has been a visible increase in the 

activity of local arbitration centres in the region, 

including in Kenya, Nigeria, Rwanda and Mauritius. 

This offers the prospect of regional arbitration 

hubs, with the potential to make inroads into the 

traditional dominance of London and Paris as 

centres for arbitrations concerning investments into 

Africa. 

Ali: The mechanisms of dispute resolution in 

Africa vary significantly from country to country, but 

there are certain recent trends that are emerging 

and recognisable. Typically, state parties and 

commercial entities in Africa prefer negotiation 

over litigation, as litigation in almost every African 

jurisdiction can be extremely protracted and 

unreliable. It is not unusual for a dispute to take a 

decade or more to reach a court judgment in certain 

African jurisdictions. However, African countries 

are increasingly accepting of alternative dispute 

resolution (ADR), and a number of nations have 

incorporated mandatory or optional mediation and 

conciliation into their civil litigation procedures. 

In addition, some governments have recognised 

the value of legislation in support of arbitration. 

Within the last 12 months, both the Democratic 

Republic of Congo and Burundi acceded to the 

New York Convention on Enforcement of Foreign 

Arbitral Awards, joining the majority of African 

states as signatories. A significant number of 

international arbitration institutional centers are also 

appearing in Africa. OHADA, the Organisation pour 

l’Harmonisation en Afrique du Droit des Affaires, 

provides a well-established model in francophone 

West Africa, and the trend is spreading, most 

recently taking hold in such countries as Mauritius, 

Rwanda and Djibouti.

CD: Africa is a growing target for 
investment, and commercial disputes 
are becoming a more common 
occurrence. What are the main causes 
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of disputes among companies operating 
on the continent?

Vurgarellis: Growth in Africa has by and 

large been driven by infrastructure investment 

including roads, mining, power stations and 

telecommunications. As such, disputes often 

turn around construction or other infrastructural 

contracts, including between sub-contractors and 

contractors. One also sees disputes of a commercial 

nature arising from lending arrangements, as well as 

contractual and shareholder disputes. Disputes often 

emerge from a lack of understanding or appreciation 

of the local legal environment. Unless one properly 

understands the environment and how business 

works in that environment, one can easily become 

unnecessarily embroiled in disputes. Operating with 

understanding, and with the assistance of relevant 

local counsel, is paramount when dealing outside of 

your home jurisdiction.

Ali: The African continent as a whole is perhaps 

the world’s fastest growing market region, rich 

in natural resources and possessing a large 

youth population and a growing middle class. 

Opportunities abound in natural resource extraction, 

infrastructure construction and the commodities 

markets. However, a culture of quid pro quo and 

an even more acute perception that corruption is 

unavoidable contribute to risky business behaviours. 

Several multinational corporations doing business 

in Africa have famously been liable for corruption-

related charges. In the investor-state context, about 

a quarter of claims arising in Africa concern national 

resources and many disputes stem from political 

unrest. Most recently, numerous arbitrations arising 

out of incidents during the Arab Spring were filed 

against the government of Egypt. Governments 

in Africa may also attempt to alter legislation or 

renegotiate agreements in order to increase revenue 

or improve their compliance with soft law human 

rights and environmental obligations. A number 

of recent disputes involving African governments 

relate to regulatory changes and changes in the 

law. Finally, businesses may be vulnerable to human 

rights, environmental and real property or boundary 

disputes, as a result of investing in states that are 

subject to international censure or simply attempting 

to modernise their regulatory and property regimes.

Sarkodie: Overseas investors are often unfamiliar 

with the local business culture and landscape. 

Regulatory frameworks in the region can be 

uncertain, and issues may arise over allegations 

of corruption or other improper activity. Partnering 

with a local party can help to manage these risks, 

and indeed may often be required where – as is 

often the case – local legislation stipulates minimum 

levels of indigenous participation. However, such 

partnerships do not always run smoothly, and 

joint venture disputes may arise. The impact of 
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investments on African civil society is subject to 

increasing focus. Community groups and non-

governmental organisations more frequently 

challenge the economic activities of local and 

overseas investors. In addition, disputes may arise as 

a consequence of government action. For example, 

the actual or threatened expropriation or the 

retrospective renegotiation of tax or royalty regimes, 

sometimes following a change of government, 

remains a risk, particularly in the extractive 

industries, where resource nationalism can 

sometimes drive official policy.

Ziadé: A key cause of disputes among 

companies operating in Africa is breach or 

termination of contract, often with issues 

raised in relation to delays in delivery 

or corruption. Parties that are most 

affected are those operating in the oil 

and gas, industrial, mining, construction, 

agriculture and telecoms sectors. When 

dealing with states or state enterprises, 

disputes can also arise out of the withdrawal of 

concessions, alleged delays in the implementation 

of promised investments, issues around consents 

required in case of change of control, and the 

nationalisation or expropriation of investments. 

Certain North African countries have also seen an 

increase of price revision arbitrations arising from 

long-term gas supply contracts. Most international 

contracts concluded between foreign investors and 

African parties now provide for protection against 

expropriation, force majeure or hardship, and 

stabilisation clauses to address some of these risks. 

Abraham: Factors such as the following apply, 

among others: the use of joint ventures, either with 

other international or local partners; lack of in-depth 

cultural knowledge of the country and how to do 

business there effectively; lack of knowledge of 

local laws and customs, and how to comply; lack 

of proper stakeholder engagement and community 

relations; corruption and other illegal acts; and 

political risk issues in some countries. These issues 

are not unique to Africa, but in some African 

countries their effect tends to be amplified or they 

apply cumulatively. In part, perhaps this is simply a 

function of the opening up of the continent. As more 

and more international investment and business 
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takes place, it is inevitable that investors will need to 

learn the rules of the game; some are better at that 

than others. However, not all of them even read the 

match rules before striding onto the pitch.

CD: How well-developed are legal 
frameworks across Africa? What 
disparities exist between particular 
countries and regions?

Ziadé: It is apparent that whilst some African 

countries already have fairly advanced legal 

frameworks, many others are still somewhat less 

developed. The two main legal systems present in 

Africa are those based on civil law and those based 

on common law, a divide which usually follows the 

distinction between French/Portuguese-speaking 

countries and English-speaking countries, with some 

jurisdictions drawing from both sources. Shariah 

law also plays a role in some jurisdictions and the 

role of customary and tribal laws in certain specific 

areas should not be underestimated, in particular 

as regards certain real estate matters. The efficiency 

of litigation proceedings also varies considerably 

across African states. With regard to arbitration laws, 

10 African states have to date adopted legislation 

which follows the UNCITRAL Model Law. Efforts 

towards legal harmonisation have been made in 

the region, in particular with the adoption of the 

OHADA treaty, pursuant to which business-related 

uniform legislation has been promulgated. With the 

recent access of the Democratic Republic of Congo 

to OHADA, it now counts 17 Member States from 

Western and Central Africa, and, its decisions are 

supervised by a supra-national court, the Common 

Court of Justice and Arbitration (CCJA).

Abraham: The state of development varies 

from place to place. Legal reform is afoot in certain 

countries; staying abreast of legal, and political, 

developments is important. In certain countries, 

the laws may be sensible on their face, but there is 

uncertainty over the judiciary’s ability or willingness 

to apply them sensibly and consistently. Africa 

is host to a wide variety of legal systems – some 

civil law, some common law, some a mixture, and 

some informed by Islamic law or Shariah principles. 

Anyone familiar with cross-border disputes outside 

of the African context will know of the disparities, 

misunderstandings and uncertainties to which 

these dynamics can give rise. Of the formal African 

inter-governmental agreements, the most significant 

from a dispute resolution point of view is OHADA. 

OHADA’s Uniform Act on Arbitration is applicable 

to any arbitration seated in any of the currently 17 

member states.

Vurgarellis: The legal frameworks can be roughly 

divided into anglophone counties and francophone 

countries. Generally speaking, anglophone countries 

follow the format and law similar to that followed 

in the United Kingdom, whilst the francophone 

DISPUTE RESOLUTION IN AFRICA

CORPORATE DISPUTES  Jul-Sept 201440



www.corporatedisputesmagazine.com CORPORATE DISPUTES  Jul-Sep 2014 41

MINI-ROUNDTABLE

jurisdictions follow the format and legal framework 

of France. An accusatorial system is followed in 

anglophone countries as opposed to the inquisitorial 

system of francophone countries. Over time these 

systems have grown and developed into their own 

distinct local forms of law. For example, although 

following closely the systems and structures that 

one would expect in the United Kingdom, South 

Africa’s common law has been developed with 

reference to Roman Dutch law, and its constitutional 

learning has borrowed extensively from Canada and 

the United Kingdom. Whilst South Africa may have 

one of the most liberal constitutions, one also finds 

many countries in Africa that follow conservative 

religious laws that international investors would view 

as being in conflict with secular democracy, freedom 

of thought, and women’s rights.

Sarkodie: The extent of development of legal 

frameworks varies greatly. In West and Central Africa, 

some 17, primarily francophone, countries in the 

OHADA grouping apply a common commercial law. 

Eight ‘Uniform Acts’ implement an up-to-date and 

business-friendly legal framework. Whilst this is an 

encouraging development, practical experience in 

many OHADA countries has shown that the use and 

implementation of these laws can be inconsistent. 

In North Africa, the combination of civil codes and 

the underpinning influence of Shariah law provides 

the model for the region’s legal systems. Whilst 

there is no equivalent uniformity in Africa’s English 

and Portuguese-speaking countries, there are firm 

trends evident in East and West Africa towards the 

introduction of investor-friendly legislation. The 

regional economic communities, including ECOWAS 

(West Africa), SADC (Southern Africa) and COMESA 

(Eastern and Southern Africa), also play an important 

part in local legal frameworks. Some incorporate 

arbitral bodies with jurisdiction over trade and 

commercial disputes, although with varying levels of 

activity.

Ali: Nations in Africa typically have well-developed 

national judiciary frameworks, usually based upon 

the pre-independence framework and falling into 

one of three categories: civil law jurisdictions, 

common law jurisdictions or mixed civil and 

common law jurisdictions. Typically francophone 

nations have a civil law system, while anglophone 

nations utilise a common law framework. South 

Africa is an example of a mixed common-civil 

law jurisdiction. The legal system usually includes 

lower courts to deal with smaller value disputes, 

higher courts for disputes where greater sums are 

claimed and an appeals court and a court of ultimate 

jurisdiction. Traditional courts applying customary 

law often play a role outside the urban centres, and 

in some countries Shariah courts have jurisdiction 

over limited categories of dispute such as family 

matters in Muslim communities. Most countries 

have developed legal codes; but the certainty with 

which they will be enforced in the court system 
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varies. Limited infrastructure, non-electronic record 

maintenance and heavy backlogs result in long 

delays, and an absence of case law on certain issues 

creates uncertainty for corporate litigants.

CD: In your experience, what unique 
characteristics feature in African 
dispute resolution? What kinds of 
related risks tend to exist when 
resolving disputes, and how do these 
impact the process?

Sarkodie: There are a number of challenges 

associated with the local courts in many African 

jurisdictions, although ongoing reforms may go 

some way towards addressing these. Courts cannot 

always be relied on to act entirely independently 

of the influence of the executive branch of 

government. Further, judicial experience 

of complex commercial issues may 

sometimes be limited. Also relevant are 

factors which can delay cases. As well 

as practical concerns, such as shortages 

of resources, there is the fact that in 

many jurisdictions successive and 

protracted appeals are common 

– particularly regarding 

high-profile commercial cases. Another feature 

which is sometimes observed is a readiness on 

the part of courts to decide matters on the basis of 

legal formalities and technicalities, perhaps at the 

expense of engaging with the substantive merits. 

Therefore, ensuring absolute procedural compliance 

should always be a central part of any litigation 

strategy.

Ali: A variety of factors tend to render commercial 

settlement more appealing to many entities doing 

business in Africa. In addition to long court delays 

and lack of case law interpreting certain legislation, 

legal technicalities often play a greater role than in 

Western courts, which may lead to unpredictable 

or inequitable results. That said, it is important to 

remember the rich variety of 
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customs, cultures and histories on the African 

continent when attempting to identify generalised 

features of ‘African’ dispute resolution. Each country 

has its own legal system and its own unique 

characteristics that influence dispute resolution 

under that legal system; moreover, the legal and 

cultural regimes also vary significantly from region to 

region within each country. As with business in any 

country, the best way to minimise the risks inherent 

in dispute resolution in Africa is to conduct thorough 

due diligence. To assess the country-specific risks 

and the possibilities for mitigating 

and preventing disputes, investors 

in Africa should retain international counsel in 

combination with knowledgeable local counsel.

Abraham: There is often a state element – either 

because the right to exploit natural resources is 

involved or because there is a joint venture between 

an investor and a state-controlled entity. In such 

cases, it is vital to know how to deal with State 

entities, not just generally but in the specific country. 

Many cases involve an international investor making 

its first foray into a country. That investor may also 

be a sole asset or project company. So a failed 

project means a failed business – a ‘bet the farm’ 

case. Many big disputes represent the first time the 

issues have been seriously tested in-country and 
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thus there is a lack of precedent, in all senses of 

the word. Beyond this, the main risks lie in being 

unaware of the impact that local law and practices 

may have on the case, and of obtaining prompt, 

independent and reliable local advice so as to enable 

the formation of a properly considered case strategy.

Ziadé: In view of the varying legal landscape, it is 

difficult to identify unique characteristics of African 

dispute resolution that would apply to 

the continent as a whole and distinguish 

it from other parts of the world. When 

trying to resolve disputes in Africa, parties 

generally face similar risks and challenges 

as they would face in other developing 

and emerging countries and regions. 

One such risk is the renegotiation of 

contracts or the enactment of new laws 

and regulations by a state’s government, 

which may be amplified in countries facing 

political or economic instability. In court 

and arbitration proceedings, parties may 

have to deal with uncertainties, unusual delays, as 

well as as judges or arbitrators who are not entirely 

independent. In certain jurisdictions there may also 

be a considerable risk of state court intervention in 

international arbitration, especially if the subject-

matter of the dispute is considered to involve 

national interests or if states or state entities are 

involved.

Vurgarellis: Uncertainty is the primary 

characteristic when litigating in Africa. One is 

uncertain as to the processes applicable, the 

independence of the relevant judiciary, as well as 

the attitude likely to be adopted by the courts. As 

an outsider one does not always fully appreciate 

the nuances of the issues at play or the processes, 

and again, suitably qualified local counsel is an 

imperative to be on the lookout for issues not 

apparent to the foreign investor. For this reason it is 

always important to ensure that over and above the 

advice you may be receiving from your home-based 

counsel, it is essential that he or she partners with a 

litigator with experience of the local courts. Delay in 

reaching a resolution is also not uncommon. Matters 

become postponed or delayed for numerous 

reasons, but generally the experience is that a  
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recalcitrant debtor is able to avoid his day in court by 

utilising inherent delays embedded in the system. 

CD: To what extent do customary and 
cultural factors play a part in African 
commercial disputes? How can political 
influence and intervention affect the 
process?

Ali: In a number of African nations, for example 

Liberia and Chad, customary law plays a role 

throughout the entire legal system; however, most 

African judicial systems include traditional courts 

which adjudicate according to customary law in 

rural areas. In both urban and rural environments, 

parties may encounter insistence upon quid pro quo 

as the ‘African way’. This includes politicians and 

business leaders in urban areas and local leaders in 

rural settings. Particularly for businesses engaged 

in natural resource extraction, it may be necessary 

to contribute to the local community in order to 

ensure peaceful coexistence. As with investment 

in any developing country, investors should liaise 

with individuals experienced in conducting business 

not only in the target country but in the particular 

region of interest to ensure that any community 

engagement is conducted in a manner that is 

legitimate in both the African country and the 

investor’s home country.

Vurgarellis: A number of African countries 

are subject to customary or religious laws, and 

before investing in such countries, the investor 

would be well advised to seek guidance in relation 

to local legal conditions ahead of committing to 

the investment. Political influence can play a role, 

especially where one of the parties has political 

power. Whilst not necessarily always the case, we 

have had experience where litigating against African 

organs of state or the state itself, does not always 

meet with success by virtue of the State’s ability to 

override judicial powers, or to manipulate judicial 

processes to its advantage. Absent an understanding 

of the cultural factors at play, one may find oneself 

in dispute in circumstances where knowledge and 

a greater appreciation and openness to the local 

environment may either avoid or resolve a dispute. It 

is important that parties to commercial transactions 

should operate with respect for one other’s cultural 

realities. 

Abraham: Cultural factors feature in many 

cross-border disputes, African or not. Parties are 

always well advised to know the culture of their 

counterparty. This goes to the basic ways in which 

business is done. For instance, being late to an 

important meeting or taking repeated phone calls 

during it may be offensive in the UK but not in, say, 

Ghana. Customary law remains directly relevant in a 

small number of countries in which the courts retain 

the discretion to apply customary law alongside 
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statutory law. This can feature even in purely 

commercial disputes where, for instance, tribal 

lands or interests are affected by a project. Political 

influence remains relevant in certain countries–

sometimes affecting whether a dispute happens 

at all, whether proceedings are commenced, how 

they are conducted and whether and on what terms 

settlement can be reached. International parties 

seeking to engage in lobbying should do so only if 

they understand the local system, and only lawfully.

Sarkodie: Customary and cultural factors 

must never be ignored. As is the case anywhere, 

they routinely inform and influence attitudes and 

approaches to dispute resolution. Personal and 

face-to-face contact is highly valued. The negotiation 

of a commercial settlement – and the avoidance of 

the unwelcome publicity associated with a dispute 

– is usually preferred to formal dispute resolution. 

Therefore ensuring that differences are aired by 

way of a face-to-face meeting before matters 

are escalated to the formal stage is important, 

and should form a key element of any measures 

aimed at securing early resolution. In some African 

jurisdictions cultural preferences tend to favour 

court litigation over arbitration, although the 

perception that the court offers greater formality and 

certainty may not be entirely fair. There is also the 

risk of political influence over judicial proceedings,  

 

introducing a further factor which may lead to 

arbitration being favoured.

Ziadé: In certain African countries and regions, 

customary and cultural factors do play a part in 

disputes and local knowledge may be an advantage 

when trying to resolve a dispute. High-profile 

disputes, especially those related to a country’s 

valuable natural resources, may be politicised and 

subject to scrutiny by government authorities and 

even local communities. Such political intervention 

may, for example, manifest itself through the refusal 

of state courts to enforce foreign arbitral awards 

by relying on local legislation or the public policy 

exception contained in the New York Convention. 

Also, states may push for arbitrations to be seated 

locally or in neighbouring countries, although ICC 

statistics show that only 1 percent of cases filed 

in 2012 were seated in Africa. Political unrest and 

armed conflicts may also impact the conduct of 

dispute resolution, for example by resulting in the 

relocation of hearings from the seat of arbitration to 

another country.

CD: Given the expense and duration 
associated with litigation, are you 
seeing parties in the region take a more 
active interest in alternative dispute 
resolution (ADR) methods?
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Abraham: In some cases, there is a more active 

interest. But generally, ADR – other than arbitration 

– is not very prevalent. Neither is it embraced to 

an equal degree across Africa. There are some 

countries in which ADR of some sort is encouraged 

or can be mandated when litigating 

before the local courts, but even then 

ADR is embraced less readily than in, say, 

England or the US. Many legal systems and 

practitioners have little or no experience 

of mediation, for instance. This can create 

inequalities. Superficially, one might say 

that the party to a mediation represented 

by counsel experienced in the process 

has the upper hand. The reality may not 

be so simple – for mediation to work both 

parties need to go into it with a proper and 

a common understanding of the process. 

Time will tell whether, with more commercial 

disputes arising, more of Africa jumps onto the ADR 

bandwagon.

Sarkodie: Arbitration has become increasingly 

accepted as a form of dispute resolution in Africa, 

with arbitration clauses becoming more common in 

commercial contracts. Parties appreciate its speed 

compared to court litigation, confidentiality and the 

fact that it allows for the appointment of specialised 

professionals to decide the dispute. The ability to 

choose a third country as the seat of arbitration, as 

well as to select the substantive and procedural law 

which will apply, also make arbitration attractive, 

particularly in connection with cross-border 

investments. In addition to arbitration, there are a 

number of initiatives in African jurisdictions directed 

at promoting and facilitating mediation and other 

forms of ADR. Indeed, the encouragement of 

mediation and conciliation is expressly provided 

for in the arbitration laws of a number of African 

countries, including Ghana and Nigeria. The take-up 

of ADR in a number of forms is therefore expected to 

continue to grow in Africa.

Ziadé: Although generally regarded as a positive 

dispute resolution method by African parties, 

ADR (excluding arbitration), has not yet taken 

off on the continent as one may have expected. 
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Nevertheless some African countries have adopted 

legislation imposing mandatory mediation in certain 

civil litigation cases. In 2010, Ghana adopted the 

Alternative Dispute Resolution Act, which provides 

for the settlement of disputes through mediation and 

arbitration under local customs. In February 2014 

the African Centre for the Constructive Resolution of 

Disputes (ACCORD) held a seminar on the practicality 

of using ADR to resolve conflicts in Africa. Though 

arbitration was identified as being more commonly 

used, mediation as a prerequisite or complementary 

means of dispute resolution was said to be on 

the rise, under the influence of donor agencies 

promoting the use of ADR in commercial cases, in 

particular the World Bank. However, one should also 

bear in mind the challenges of successfully resorting 

to ADR methods such as mediation, especially when 

states or state entities are involved.

Vurgarellis: Given the vagaries of litigation on 

the African continent, and the time involved, most 

commercial transactions incorporate mediation, 

arbitration and international arbitration clauses, 

regulating the applicable law, the venue for the 

dispute resolution, and the ‘soft laws’ under 

which the arbitration is to be conducted. However, 

disputes are best avoided and for this reason it is 

always advisable that the rights and obligations of 

parties are clearly defined early in the relationship 

and that the parties act in accordance with their 

agreed methodology from the beginning. Often 

issues are exacerbated by the parties operating 

in a fashion completely in conflict with the terms 

of the agreement because the realities they 

find themselves in do not lend themselves to 

operate as predetermined in the agreement. As a 

result the parties will also often fail to follow the 

dispute resolution processes as envisaged in their 

agreement, alternatively they are no longer possible 

or relevant because of the practical manner in which 

the parties have chosen to operate. This results in 

unnecessary additional costs and complications in 

seeing the dispute reach its conclusion. 

Ali: Legal delay is a very big problem in African 

courts; for example, litigation in Nigeria is notorious 

for often taking a decade or more to arrive at a 

final resolution. As a result, several countries have 

taken steps to encourage ADR, creating mediation 

and conciliation centres and providing legislative 

support for ADR. Some judges and lawyers look 

upon ADR with scepticism, fearing that ADR might 

jeopardise their authority or their business, but a 

growing body of legislation supporting arbitration 

and ADR appears to be altering that perception. In 

response to amendments to the Arbitration and 

Conciliation Act and the development of the Lagos 

Court of Arbitration, the Nigerian Court of Appeal has 

progressed from upholding anti-arbitration actions at 

the beginning of this century to expressly adopting 

a general policy of enforcing arbitration agreements 

in recent years. Litigants in Nigeria also express 
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satisfaction with the increased availability of ADR. In 

2009, the Lagos Multi-door Courthouse hosted the 

first Lagos Settlement Week (LSW), providing free 

mediation and conciliation to encourage ADR use 

and clear backlogged dockets. An exit poll revealed 

overwhelming satisfaction among users, and LSW 

has been repeated annually with an increasing 

number of referring courts participating.

CD: How receptive and supportive are 
regional courts of arbitration? What 
should parties expect regarding the 
enforcement of awards?

Vurgarellis: Countries that are signatories to the 

New York Convention 1958 generally freely enforce 

arbitral awards. That said, there are certain defences 

available against enforcement of such an award, 

such as the award would comprise a conflict with 

the local law. If a particular state is not a signatory 

to the New York Convention, one would have to 

investigate in advance applicable local legislation 

regarding the enforceability of arbitration and 

international arbitration awards in that jurisdiction.

Ali: An arbitration framework exists in all 54 

African nations, but the form and implementation 

varies widely. Many African countries have updated 

their arbitration laws in recent years to be more 

aligned with the UNCITRAL Model Law, although 

some retain local enforcement laws for domestic 

arbitrations. Similarly, over two-thirds of African 

states have signed the New York Convention, 

including the Democratic Republic of Congo and 

Burundi earlier this year. In response to legislation 

encouraging arbitration, judges in Africa are 

increasingly likely to enforce an arbitral award 

and grant injunctions or security requests in aid 

of arbitration. However, parties should be aware 

that even arbitration-supportive legal frameworks 

may be subject to vulnerabilities. For example, 

Egypt has a modern arbitration law based upon the 

UNCITRAL Model Law, is home to the well-respected 

Cairo Regional Centre for International Commercial 

Arbitration, and has been a signatory of the New 

York Convention since 1959. Nonetheless, due to 

the availability of certain dilatory tactics in Egyptian 

courts, enforcement of arbitral awards often takes 

several years, sometimes dragging on longer than 

the underlying arbitration on the merits.

Ziadé: National courts in Western and Northern 

Africa, where arbitration is a well-established 

method of dispute resolution, have – despite 

persistent inconsistencies and drawbacks – shown 

an increasing willingness to render pro-arbitration 

decisions and to uphold arbitration agreements. 

This rather liberal trend is less apparent in Eastern 

and Southern Africa, where some states still rely 

on antiquated arbitration laws. The OHADA CCJA 

arbitration may offer a promising regime of readily 

enforceable awards in all OHADA Member States. 

DISPUTE RESOLUTION IN AFRICA



50 www.corporatedisputesmagazine.com

MINI-ROUNDTABLE

CORPORATE DISPUTES  Jul-Sep 2014

However, there have been few CCJA arbitrations 

to date and the effectiveness and reliability of 

this system has yet to be confirmed in practice. 

Enforcement of arbitral awards can still be a 

challenge in some jurisdictions, in particular against 

states or state entities due to the reluctance of 

local courts to enforce awards against such parties 

and the fact that such parties often enjoy absolute 

immunity. But some countries have recently shown 

positive signs of self-restraint, such as Nigeria, where 

in July 2013 the Lagos Court of Appeal 

rendered a judgment confirming that the 

Nigerian Arbitration Act prohibited any 

intervention from local courts in arbitral 

proceedings, save where expressly 

provided for by the Act itself.

Abraham: This issue depends on the 

country; international arbitration has long 

existed in parts of Africa but is barely 

known in others. Some national courts 

understand and respect arbitration, 

supporting it without intervening 

unduly. Elsewhere the courts are unfamiliar with 

arbitration and might regard it as encroaching on 

their jurisdiction. Some countries have appropriate 

arbitration laws; some do not. The enforcement 

situation varies. Not all African states are New 

York Convention signatories. New York Convention 

signature is a good starting point but is no guarantee 

of reliable and sensible enforcement. The question 

is how the national courts actually deal with 

enforcement actions; in many countries there is little 

precedent. At the other extreme, some countries 

are quite reliable when it comes to enforcement, 

with minimal risk of State interference or national 

protectionism. The key is to understand the impact 

of choosing a seat of arbitration and the local laws 

and practices where enforcement is expected to 

occur, from the outset.

Sarkodie: Support for arbitration varies greatly, 

but an overall trend of pro-arbitration court decisions 

is apparent in a number of African jurisdictions. For 

instance, the courts of Tanzania have in recent years 

delivered a number of robust decisions with regard 

to the enforcement of arbitral awards. What has 

not yet emerged, however, is a sufficient number of 

decided cases in any one jurisdiction to establish 
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a clear track record of consistent enforcement of 

arbitration decisions. Therefore, a significant degree 

of risk and uncertainty remains, in terms of how local 

courts may respond to particular circumstances. 

Further, the issues already mentioned regarding 

the local courts, and in particular the speed with 

which matters progress, apply equally where the 

enforcement of arbitral awards is concerned. This 

state of affairs is often reflected in a wariness on the 

part of overseas investors in seeking the assistance 

of local courts with regard to arbitration. 

CD: What considerations should 
companies make when negotiating 
a new business relationship with an 
Africa-based entity? What issues should 
be addressed with regard to applicable 
contractual laws and dispute resolution 
clauses?

Ziadé: When dealing with African states or state 

agencies, in addition to addressing the risks of 

expropriation, political force majeure and changes to 

national legislation, it is highly advisable to include 

a waiver of immunity provision in commercial 

contracts. As regards the governing law, host states 

will often require that the agreement be governed 

by local law. In these circumstances and in order to 

get additional protection, the investor may want to 

consider inserting a reference to certain principles 

of international law. Foreign investors will no doubt 

consider the existing BIT network of the particular 

African country and structure their investment 

accordingly. Rather than relying exclusively on 

BIT protection, however, it may be advisable to 

also structure an investment in accordance with 

domestic laws or regulations as this may provide 

a sounder basis for creating mutually beneficial 

commercial relations and may also help ensure 

compliance with specific local law requirements. In 

agreements containing a reference to international 

arbitration, close attention should be paid to the 

choice of the seat of the arbitration. Although 

it is generally advisable to designate a ‘neutral’ 

seat, African co-contractors may request that 

the arbitration be seated in the particular African 

host country. Finally, as regards enforcement, the 

availability of foreign assets belonging to the Africa-

based entity may provide an additional safeguard 

against potential difficulties in enforcing an award in 

a local jurisdiction.

Abraham: Proper due diligence on the 

counterparty is obviously important, especially 

in riskier jurisdictions. Parties should seek to 

understand what provisions of local law may 

apply on a mandatory basis to their transaction 

notwithstanding that contracts may be expressed 

to be governed by a neutral law. As to dispute 

resolution clauses, care is required. As a general rule, 

I would say avoid unusual arbitral seats and rules 

where possible. Think very carefully about submitting 
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to the jurisdiction of the local courts; to do so is not 

always wrong, but you need to know what you are 

agreeing to. These are not just boilerplate provisions 

to be considered as an afterthought – an effective 

enforcement regime is what converts a mere bit 

of paper into a binding contract. Sadly, too many 

organisations get these basics wrong – and mistakes 

can be very costly. Where applicable, investment 

treaty and local investment law issues should be 

considered up-front and the project structures so as 

to be, or stand the best chance of being, protected.

Sarkodie: A contractual framework should be put 

in place at the earliest opportunity, clearly stating 

how disputes are to be dealt with. Providing for 

arbitration is recommended. A seat of arbitration in 

a jurisdiction with a substantial record of support for 

arbitration is equally important. Even at the outset, 

considerations should be made about enforcement, 

including identifying assets which may be enforced 

against and ascertaining whether the host country 

has signed the New York Convention. As African laws 

become more business-friendly, they are expected 

to be stipulated in a growing number of contracts. 

Indeed, African contracting parties, particularly 

state entities, will often insist on this. In appropriate 

circumstances, consideration should also be given 

to the protection offered by local investment laws 

or multi- and bi-lateral investment treaties. Parties 

should consider from the outset how transactions 

and relationships may be structured to optimise 

protection.

Ali: Lawyers and businesspeople alike with 

experience doing business in Africa universally 

emphasise that it is important to operate in Africa as 

you would operate in any other country. Perform due 

diligence to understand the target market, obtain 

an international law firm and experienced local 

counsel, and engage in the same ethical behaviour 

and best practices that the company or investor 

would exhibit in every other country where it does 

business. Performing an effective risk assessment 

will minimise the likelihood that disputes will 

arise and enable you to control for unpredictable 

results in the event that one does. This general 

risk assessment includes assessing whether local 

custom encourages any behaviour that will subject 

you to claims of corruption or unethical behaviour 

at a later date, either in your home country or by 

the African host government as it modernises its 

regulatory regime. It also includes assessing political 

instability and whether there may be international 

pressure on the government to change laws in a way 

that will impact your business at a later date. Prior 

to contracting, you will also want to ensure the local 

laws do not require use of local litigation or domestic 

arbitration for the types of disputes that might arise 

under your contract. Determine the circumstances 

under which ADR, if desired, will be available and 
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whether any agreement to mediate or negotiate 

will be enforced. Finally, if you include international 

arbitration in your contract, ensure the jurisdiction 

will enforce an international arbitration award. While 

many African countries have signed the 

New York Convention, compliance with 

the New York Convention is not always 

uniform, and a significant number of 

African countries still rely on reciprocity 

agreements for enforcement of arbitral 

awards.

Vurgarellis: When negotiating a new 

business relationship with an African 

based entity it is important to understand 

the legislative framework in which one 

will be operating. One should also be alive 

to what alternative remedies would be available 

should a dispute arise in the future, and you 

should contractually regulate upfront your dispute 

resolution procedures, including the law governing 

the contract. It may be useful that one retain some 

form of tangible security, particularly when dealing 

in jurisdictions where there may be difficulty in 

enforcing an award. It may also be advisable that 

one should give consideration to including arbitration 

clauses in one’s contract with the seat of the 

arbitration being in a neutral venue. This need not 

necessarily be outside of Africa but simply outside 

of the African country where the dispute occurs. 

One should similarly give thought to the law to be 

applied to any contracts. Often one sees contracts 

that require the parties to follow the law of a country 

that neither party knows. This does not encourage 

equitable or smooth commercial relations.

CD: If a dispute with an African party 
does surface, what advice can you 
offer to companies, in terms of the 
immediate steps they should take?

Sarkodie: There is no substitute for proper 

advice, from legal practitioners familiar with the 

relevant jurisdiction, as soon as a dispute becomes 

evident. If it has not already done so, a company 

should identify the applicable governing law and 

whether there is an arbitration clause. If there is, 

the next step will be for the company to familiarise 

itself with the applicable arbitration legislation. 
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Also recommended is immediate consideration as 

to whether there could be any potential recourse 

under any applicable investment law or treaty. This 

should be done at the earliest opportunity, as delay 

or the pursuit of alternative measures could later 

be deemed to constitute a waiver of rights. It may 

well be advisable to seek a negotiated settlement, 

which would keep alive the prospect of further 

investment in the host country. The above steps will 

ensure a robust position from which to negotiate, 

and preserve an effective route of recourse should 

negotiations fail.

Ali: Attempt to engage the party in negotiations. 

When attempting to negotiate, always maximise 

time spent in person seated together at a table, 

but as much as possible keep a record of what 

is discussed. If negotiations are not successful, 

attempt to engage the African party in mediation or 

conciliation either through agreement or through 

an available mediation and conciliation centre. If 

at all possible, do not litigate. Litigation in Africa 

is often a protracted process, and a judgment 

from outside Africa may be difficult to enforce 

against African-held assets. If the parties choose to 

arbitrate, check the local arbitration law fastidiously 

to identify the extent to which the courts will aid 

the arbitration and the extent to which they may 

interfere or delay enforcement of any award arising 

from the arbitration. Identify assets of the African 

party located outside Africa, as they may be more 

accessible to an international arbitral award or a 

foreign judgment.

Vurgarellis: In the event of any dispute it is 

always advisable to seek legal advice at an early 

stage – preferably before the dispute materialises 

– to obtain an understanding of your rights and 

obligations early on in the process. This enables you 

to plan a strategy for the dispute resolution, before 

issues in disputes proliferate. Often advice is only 

sought after the parties have themselves not been 

able to resolve the matter by which stage new issues 

often emerge. It is essential that over and above 

taking advice from your legal advisers in your home 

jurisdiction, you should appoint appropriate counsel 

with local knowledge in the foreign jurisdiction, 

which will enable your home-based legal adviser 

to ‘manage’ the litigation process in the foreign 

jurisdiction via your foreign counsel. Understanding 

rights and potential obstacles early on in the process 

assists greatly to formulate a litigation strategy that 

is proactive rather than reactive.

Ziadé: Immediate steps to be taken in the event 

of such a dispute should include freezing available 

assets, preferably abroad, as well as the collection 

and preservation of documents and other evidence. 

If not already done so at the time of entering into the 

business relationship, another important step would 

be to analyse the dispute resolution landscape of the 

country in which the African party is located and to 
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determine whether one can resort to international 

arbitration. The involvement of appropriate local 

counsel in this process is also important, as 

they will often be in the best position to offer a 

comprehensive analysis of the country’s legal 

landscape, as well as the identification of particular 

national laws which should be taken into account. 

Finally, settlement of the dispute at an early stage is 

often to be preferred and will also help to preserve 

the business relationship; settlement prospects 

should therefore often be explored at the earliest 

possible opportunity. 

Abraham: The answer to this is in large part no 

different to the answer to be given in a non-African 

context: know your case, know your opponent and 

their asset base, set a strategy early on and keep 

that strategy under review as the case progresses. 

As with any dispute, knowing who really makes the 

decisions on the other side is crucial to making any 

headway towards commercial settlement, if that is 

the goal. If and to the extent local laws are going to 

be relevant, get the right local counsel on board at 

the outset and get to the bottom of the ways and 

times at which local law may influence the case. 

If enforcement is expected to take place in Africa, 

then get early and realistic advice on how effective 

and prompt enforcement may be, and devise your 

strategy accordingly. You might prefer to seek assets 

against which to enforce elsewhere. This is especially 

important where state parties are involved.  CD
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NORWAY: CORPORATE  
INVESTIGATIONS –  
A POWERFUL TOOL FOR  
MINORITY SHAREHOLDERS
BY JACOB SVERDRUP BJØNNESS-JACOBSEN AND JOHANNES NOTAKER VELDE

> GRETTE LAW FIRM

Corporate investigations are available under 

Norwegian law, and they can be an effective 

means for minority shareholders to obtain 

information about specific topics or problems, and 

thereby exert a certain amount of control of the 

management of the company’s business. It can 

sometimes be difficult for minority shareholders in a 

limited liability company to obtain all the information 

they may feel is needed to assess the performance 

of the company and the management of its business. 

Especially if a minority shareholder suspects that 

the majority shareholders are abusing their position, 

or that illegal acts have been committed by the 

company or its management, access to information 

will be critical to enable him to assert and enforce 

his rights, and a corporate investigation can be 

the answer. Corporate investigations have been 

available on generally the same conditions under 

the Norwegian Joint Stock Companies Act of 1997 

(the Companies Act) and previous companies acts 

for decades, but until 5-10 years ago there were 

not many of them. Their use has recently become 

increasingly popular, as has the use of enquiries 

in other areas, such as natural disasters or other 

accidents. In this article we will explain under what 

circumstances corporate investigations are available, 

and what their purpose and effects can be.
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Types of investigations
First of all, a distinction should be made between 

corporate investigations according to the Companies 

Act and investigations instituted by public authorities 

or by private parties, e.g., the board of directors or 

management of a company, or its general assembly. 

Enquiries instituted by public authorities or private 

parties are currently not governed by special statute. 

Private investigations or enquiries may be conducted 

according to guidelines developed by the Norwegian 

Bar Association. However, several other statutes and 

legal principles apply to all types of investigations, 

e.g., the principles underlying the European 

Convention for Human Rights and other fundamental 

principles of substantive and procedural law, and the 

Personal Data Act.

Among the topics that typically become the 

subject of corporate investigation are: (i) the 

assessment of business transactions; (ii) the 

assessment of the control of the company 

conducted by the board of directors; (iii) the bringing 

to light of factual circumstances about suspected 
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illegal acts such as corruption or fraud; (iv) potential 

liability of directors as a consequence of negligence 

or deliberate failure to fulfil their duties under 

law or contract; and (v) conduct of employees or 

employers.

A case in point is the Troms Kraft investigation. 

Started in 2012 and completed in 2013, this is 

the largest corporate investigation in Norway to 

date. Troms Kraft, an energy company owned by 

the Region of Troms (majority) and the Tromsø 

Municipality (minority) was investigated for 15 

months, and a comprehensive investigation report 

was produced. The investigation was initiated at 

the request of the minority shareholder Tromsø 

Municipality. Among the investigated topics was 

the potential liability of the board of directors in 

connection with its failure to take appropriate action 

with respect to losses in the order of NOK 1.7bn 

(�208m) as well as a payment made by the company 

to a political party. The investigation was followed by 

a police investigation by ØKOKRIM (The Norwegian 

National Authority for Investigation and Prosecution 

of Economic and Environmental Crime) and a civil 

law suit with a claim of NOK 1.70bn against the 

auditors of one of Troms Kraft’s affiliate companies. 

The investigation was conducted according to the 

corporate investigation rules in the Companies Act.

Minority rights and legal considerations
Individual shareholders in a Norwegian limited 

liability company do not have access to all the 

information and documents of the company. Thus, 

minority shareholders have limited opportunity 

to exert control over the company, unless they 

have a negative control. Negative control means 

that a minority can block certain decisions by the 

majority shareholders in the general meeting. 

Unless otherwise provided in the company’s by-

laws, control of one-third of the shares and share 

capital are required to achieve this, according to the 

Companies Act. 

The purpose of corporate investigations is 

to protect and safeguard the interest of the 

shareholders, especially those of minority 

shareholders. This aspect distinguishes corporate 

investigations pursuant to sec. 5-25 of the 

Companies Act from private investigations that are 

instituted to protect the company’s own interests 

by the board of directors or management, whilst in 

corporate investigations it is a group of shareholders 

(representing at least 10 percent of the share 

capital).

The investigation process and who pays 
for this?

In a general shareholders meeting, any 

shareholder can move that a corporate investigation 

with a specified subject should be instituted. Even 

if the motion is not carried, if it obtains the support 

of at least 10 percent of the share capital that is 

represented, any shareholder can subsequently 

demand of the competent District Court that it 
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should order that the investigation is to be carried 

out, and appoint an investigator to undertake it.

The Court has to assess whether the investigation 

has a justifiable basis or not. Due to the involvement 

of the District Court, the investigation is a procedure 

external to the affairs of the company and 

administered by impartial parties. By the District 

Court’s appointment of an impartial investigator, the 

specific topics to investigate will be further defined. 

Neither the company nor its shareholders can 

instruct the investigator in his or her handling of 

the investigation, nor can they stop it, due to the 

requirement of impartiality in non-statutory law. 

The investigator has a legal obligation to deliver a 

report on his findings to the Court. This guarantees 

the minority shareholder that the investigation is 

not subject to any hindrance from the company or 

the majority shareholders. The investigation report 

is objectively reliable and will give an account of 

the facts in the case based on the investigator’s 

understanding, gained through interviews conducted 

as well as information gathered from the parties 

involved and from third parties. The minority can 

therefore rely on an impartial and accurate report. 

Any consequence which may arise as a result of the 

report is to be discussed in a subsequent general 

meeting. The investigator has no powers to sanction 

involved parties for any wrongdoing.

An interesting feature of corporate investigations 

is that the costs, including the investigator’s fees, are 

paid by the company, not by the shareholders that 

request the investigation. The court may also order 

that the company should provide a security for the 

investigation costs.  CD   
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A CRIMEAN
CONUNDRUM
BY KRISTOFFER LÖF 
     AND FREDRIK RINGQUIST

> MANNHEIMER SWARTLING

Following Ukraine’s emergence as an 

independent state, numerous foreign 

investors have made investments in Crimea. 

The investments have increasingly focused on the 

exploration and exploitation of natural resources, 

but also cover many other sectors. As a result of 

Crimea’s disputed incorporation into Russia, foreign 

investors find themselves in a Kafkaesque legal 

situation and will be forced to make choices with 

unpredictable legal consequences.

Although foreign investments in Crimea may 

have been structured in different ways, they are all 

made within the framework of the Ukrainian legal 

system. In many instances, foreign investors have 

formed Ukrainian companies or established branch 

or representative offices in Ukraine. Investments are 

also commonly dependent on permits and licences 

issued by Ukrainian authorities and may involve 

property rights registered with Ukrainian authorities, 

as well as deposits and loans with Ukrainian banks.

There is nothing unusual about this kind of 

connection between foreign investments and the 

legal system of the host state. What is unusual, 

however, is that a different state now de facto 

controls the territory where the investments were 

made. Whether lawful or not, Russia’s effective 

control over the Crimean peninsula and adjacent 

waters gives the state the practical ability to impose 

Russian law on the territory.
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The legal framework for Crimea’s integration into 

Russia is set out in a Russian law of 21 March 2014. 

The law provides that Crimea constitutes part of 

Russia as of 18 March 2014 and that Russian law 

applies from that date unless otherwise stated 

therein. The law further sets forth a transitional 

period until 1 January 2015, during which questions 

regarding the legal integration of Crimea into Russia 

are to be resolved. Legal entities existing at the time 

of Crimea’s disputed incorporation into Russia are 

to keep their organisational and legal form until their 

legal status has been regulated in accordance with 

Russian law. In other words, legal entities in Crimea 

formed under Ukrainian law will be integrated into 

Russia law at some point, but the law does not 

specify when and how this change will occur. Any 

future ‘re-registration’ of legal entities under Russian 

law may well give rise to complicated questions 

regarding corporate identity and succession of rights.

In a likely attempt by Russia to minimise the 

legal uncertainty caused by the new order, the law 

provides for continued validity of certain documents 

issued by Ukrainian authorities, including documents 

confirming ownership and other property rights, as 

well as most permits and licences. It remains to be 

seen whether such documents will be respected 

and, if respected, how and by which entities they are 

to be applied.

The law also provides for the integration of the 

Crimean judiciary into Russia. Specifically, Russian 

courts are to be established during the transitional 

period. Judges employed in Crimean courts at the 

time of Crimea’s disputed accession into Russia will 

have priority of employment regarding positions in 

the new courts. Pending the creation of new courts, 

the first instance and appellate courts in Crimea 

(and the judges currently employed in such courts) 

will continue to perform judicial functions, albeit 

applying Russian procedural law and with Russia’s 

Supreme Court as the highest instance. The law 

also establishes a special mechanism whereby 

certain decisions by Crimean courts, which entered 

into force prior to Crimea’s disputed incorporation 

into Russia, can be appealed to the higher courts 

of Russia. One of many other issues facing the 

Crimean judiciary is whether courts of foreign states 

which ordinarily recognise and enforce Russian 

court decisions will recognise and enforce Crimean 

court decisions. This question is likely to depend 

on whether or not the foreign state in question 

recognises Crimea’s incorporation into Russia, which 

only few states do.

Ukraine continues to assert its sovereignty over 

the territory. On 15 April 2014, Ukraine adopted a law 

confirming the applicability of Ukrainian law in the 

territory. The law does not per se prohibit business 

activities in Crimea, but rather envisages a certain 

procedure for such activities (this procedure has yet 

to be adopted). In response to losing control over 

the courts in Crimea, Ukraine designates certain 

courts in Kiev as being competent in relation to 

matters over which the Crimean courts ordinarily 
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would have had jurisdiction. The law also stipulates 

that any official body or authority created in Crimea 

other than in accordance with Ukrainian law is 

illegal and its acts invalid. Ownership rights and 

other rights to property in Crimea are recognised 

and maintained to the extent they have been or are 

acquired in accordance with Ukrainian law. The law 

specifically prohibits the transfer of state-owned 

property, subsoil resources and 

other natural resources, including in 

the continental shelf and exclusive 

economic zone of Ukraine, except 

as in accordance with Ukrainian 

law. Significantly, the law sets 

forth criminal and administrative 

sanctions for violations against its 

provisions.

Consequently, foreign investors in 

Crimea are in the difficult position 

of having to deal with two rivalling 

legal systems, each asserting jurisdiction over 

their investments. There is no ready solution to this 

problem. Nor does it appear realistic to hope for 

the legal quagmire to soon be resolved through a 

negotiated settlement between Ukraine and Russia. 

So what are foreign investors likely to do? Exiting 

Crimea may be easier said than done in view of the 

uncertainty regarding the status of their investments. 

A starting-point could be to attempt to follow both 

Russian and Ukrainian law in their business activities. 

But this will become increasingly difficult as Crimea’s 

integration into the Russian legal system continues 

at the same time as Ukraine’s countermeasures may 

intensify.

Ultimately, foreign investors in Crimea are likely 

to act in accordance with their perceived economic 

interests. Foreign investors with large investments 

in other parts of Ukraine have incentives to ensure 

that their activities in Crimea are compliant 

with Ukrainian law, possibly even at the risk of 

jeopardising their investment in Crimea. Conversely, 

foreign investors who are dependent on the Russian 

market and/or their investment in Crimea, have 

reasons to make certain that Russian law is followed.

If the events in Crimea result in some or all of the 

value of an investment being diminished, there are 

few good options for a foreign investor who wishes 

to bring claims against Russia. To have such claims 

resolved in the courts of either Russia or Ukraine 

would likely be ineffective. It is conceivable that 

A CRIMEAN CONUNDRUM

“A number of hurdles would need to be 
overcome for foreign investors to enjoy 
treaty protection for their investments in 
Crimea. One question relates to the legal 
status of Crimea.”
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foreign investors could be entitled to protection for 

their investments in Crimea under one of the many 

bilateral investment treaties (BITs) concluded by 

Russia with other states (including with Ukraine). 

Under these treaties, Russia has guaranteed 

investors of the other state certain protection 

for their investments in Russia, including against 

expropriation and similar measures taken by Russia. 

In many instances, Russia has also granted investors 

a direct recourse to arbitration against the state for 

alleged infringements.

A number of hurdles would need to be overcome 

for foreign investors to enjoy treaty protection 

for their investments in Crimea. One question 

relates to the legal status of Crimea. Russia’s 

bilateral investment treaties apply to investments 

made within Russia’s territory. Most states do not 

recognise Crimea as part of Russia. Moreover, 

Crimea was not a part of Russia when the treaties 

were concluded or when the investments were 

made. At the same time, Russia itself claims Crimea 

as part of Russia and has taken control over the 

territory. Foreign investors could therefore argue 

that existing investments on the peninsula should 

enjoy protection under Russia’s bilateral investment 

treaties. It remains to be seen whether investors 

will try to have recourse to investment arbitration 

and how these issues will be assessed by arbitral 

tribunals.

We may also see investors taking a more 

‘traditional’ foreign investor approach of requesting 

diplomatic protection from the home state of 

the investor. The home state, in turn, may bring 

claims against the host state of the investment. 

Whilst Russia’s bilateral investment treaties often 

provide for state-to-state arbitration regarding their 

interpretation and applicability, such an action would 

fall short of compensating the investor. Moreover, 

the natural venue for such claims, the International 

Court of Justice, cannot compel Russia to participate 

in its proceedings.

This article has touched upon but a few of the 

legal problems facing foreign investors in Crimea. 

The crisis in Ukraine is evolving and may escalate. A 

possible scenario is that the US and EU adopt Iran-

style sanctions against Russia, targeting more or less 

all transactions related to Crimea. If this happens, 

any remaining US and EU investors will have little 

choice but to divest their assets in Crimea.  CD   
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CD: Could you provide an outline 
of the current dispute resolution 
environment in the British Virgin Islands 
(BVI)? Over the years, would you say the 
BVI has been an attractive venue when 
it comes to resolving disputes?

McNeil: The British Virgin Islands has a modern 

and effective Court system that is flexible and 

capable. With the introduction of the Commercial 

Division of the Eastern Caribbean Supreme Court on 

4 May 2009, the BVI has become one of 

the premier Caribbean jurisdictions for the 

resolution of disputes with a cross-border 

element. The Commercial Court in the 

BVI is presided over by eminent English 

Queen’s Counsel, Mr Justice Edward 

Bannister. The BVI has some 500,000 active 

business companies that are engaged 

in trade and commerce all over the 

world and this results in the Commercial 

Court dealing with a very large volume 

of disputes many of which have cross-

border elements. The volume of litigation 

has generated a high demand for quality legal 

services and the BVI legal profession has expanded 

accordingly. BVI law firms draw their staff from many 

of the top law firms in England and Wales as well 

as Commonwealth countries such as Australia and 

Canada. The specialist cross-border nature of BVI 

litigation frequently draws the best legal minds from 

the London bar to appear in the new Commercial 

Court building, which has specialised information 

technology equipment for the conduct of large 

hearings. The building regularly hosts trials involving 

multiple teams of lawyers in relation to disputes 

whose value is frequently in the hundreds of millions 

of dollars. 

CD: What types of disputes seem to be 
surfacing frequently in the BVI? 

McDonough: The mainstays of BVI litigation are 

shareholder disputes, urgent injunction applications, 

trusts disputes, asset tracing claims and insolvency 

matters. Given the large number of BVI companies 

engaged in trade and commerce all over the world, 

disputes litigated in the BVI courts involve all manner 

of commercial operations in numerous jurisdictions. 

Callum McNeil,
Campbells

“The volume of litigation has generated 
a high demand for quality legal services 
and the BVI legal profession has 
expanded accordingly.”
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Enforcement of foreign judgements and arbitration 

awards is also a frequent aspect of BVI practice. 

In addition to the vast number of operational 

companies engaged in international cross-border 

trade and commerce, the BVI Business Company is 

also a favourite for complex company structures or 

for high net worth individuals and family offices. The 

BVI Business Companies Act, 2004 is a dynamic and 

modern company statute, which provides flexibility 

and certainty to people looking to structure their 

affairs in a cost effective and reliable way. As a 

consequence of the BVI business company being so 

readily used in complex company structures, many of 

the largest litigation matters in the world have a BVI 

element. The BVI courts are frequently called upon 

by liquidators and trustees of foreign companies to 

render assistance in securing assets and obtaining 

information. A recent example of this is the Madoff 

related litigation, which is ongoing before the BVI 

courts. 

CD: In December 2013, the BVI House 
of Assembly had the third and final 
reading of the new Arbitration Act 
2013. What were the drivers behind the 
introduction of the Act and how does 
it address the shortcomings of the old 
rules?

McNeil: The new Act is the culmination of 

the efforts of the BVI Arbitration Focus Group, 

which was comprised of public and private sector 

representatives. The Focus Group’s main objectives 

were to update the BVI’s arbitration legislation, 

which was passed into law 38 years ago, procuring 

the extension of the New York Convention to the 

BVI and the creation of a statutory body to facilitate 

the development of the BVI as an international 

arbitration centre. The Act creates the BVI 

International Arbitration Centre, or BVI IAC, which is 

tasked with the creation of arbitration facilities and 

administrative support for BVI arbitration proceedings 

and arbitral tribunals. Key features of the new Act 

include the incorporation of the UNCITRAL model 

law on arbitration into BVI domestic law as well 

as modernising and streamlining the process for 

enforcement of arbitral awards.

CD: What are the key points and 
provisions of the BVI’s new Arbitration 
Act? In your opinion, what overall 
advantages will the BVI offer as a venue 
for arbitration proceedings compared to 
other locations?

McDonough: The establishment of the BVI as 

an international arbitration centre is a key feature 

of the Act, which reflects the BVI’s commitment to 

investing in the necessary infrastructure to secure 

the BVI as a first choice arbitration jurisdiction. As 

the BVI Court of Appeal stated in IPOC International 

Growth Fund Limited v. LV Finance Group Limited 
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(2007) and repeated in Pacific China Holdings Ltd v 

Grand Pacific Holdings Ltd (2010) the BVI is a pro-

enforcement jurisdiction for the enforcement of 

New York Convention Awards. The new Act confers 

additional powers on the BVI courts to support and 

assist the conduct of arbitration proceedings. It also 

removes the 0.1 percent stamp duty on foreign 

awards. The Act provides a clear framework for the 

appointment of arbitral tribunals and for the conduct 

of proceedings before them. In the past, there have 

been considerable disputes about the existence of 

arbitration agreements and the scope of what they 

covered. The agreement was required to be in writing 

under the old Act, but the new Act has significantly 

widened the definition of an arbitration agreement. 

In choosing to arbitrate in the BVI, parties will have 

the advantage of the BVI Commercial Court as the 

supervisory court. When enforcing an award, award 

debtors commonly allege a New York Convention 

defence, typically denial of natural justice grounds. 

The advantage for the award creditor will be that 

in enforcing the award against a BVI company, any 

allegations of a Convention defence can be dealt with 

by the BVI Court as the supervisory court, rather than 

having to adjourn enforcement applications and wait 

on courts in far off countries to hear the application 

to set aside the award. The BVI will therefore be a 

one stop shop for arbitration, which should make it 

particularly attractive to persons who commonly use 

BVI Business Companies.

CD: The old Arbitration Act included 
multiple mechanisms for enforcing 
foreign awards. What provision does 
the new Act make for foreign awards, 
and how does this improve on the old 
regime? 

McNeil: The previous multiple mechanisms for 

the recognition and enforcement of awards have 

been replaced by a single test for enforcement which 

is based on New York Convention grounds. The 

previous problem of some mechanisms only being 

available to awards from certain jurisdictions has 

been removed entirely. This change brings clarity and 

certainty to enforcement of arbitration awards in the 

BVI.

CD: How would you characterise 
the commercial and legal expertise of 
arbitrators based in the BVI? 

McDonough: As with other arbitration centres, 

it is anticipated that senior retired judges and also 

eminent barristers will be engaged as arbitrators for 

BVI tribunals. 

CD: When is the new Act expected to 
come into force? How do you expect 
the Act to impact dispute resolution 
practices, including decisions over 
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whether to pursue mediation or 
litigation?

McNeil: Preliminary indications are that the new 

Act will be brought into force later this 

year, although that is not certain. The BVI 

government needs to take preliminary 

steps for the establishment of the BVI IAC 

prior to bringing the Act into force. Whilst 

the Act provides clarity and certainty for 

parties wishing to arbitrate in the BVI, 

parties will always be encouraged to use 

mediation to settle their dispute, rather 

than proceeding to trial before a court or 

tribunal.

CD: In light of recent developments, 
what considerations should BVI 
companies make when drafting dispute 
resolution clauses in their commercial 
contracts?

McDonough: The focus needs to be on the 

scope of the matters referred to arbitration under the 

agreement. In Zanotti v Interlog Finance (2010) the BVI 

court held that provisions in BVI companies’ articles 

of association referring disputes to arbitration are 

valid. When forming BVI companies, those involved 

need to carefully consider how it is that they want 

disputes with and between shareholders determined. 

Draftsmen of arbitration clauses need to be sure that 

the scope of the agreement is wide enough to cover 

any potential dispute which may arise.

CD: What final advice can you offer to 
parties on resolving their disputes in 
the BVI, and controlling related costs?

McNeil: The BVI IAC and the provisions of the 

Act and the rules which will be promulgated under 

it will make the BVI an attractive and cost effective 

jurisdiction for dispute resolution. However, as 

with any type of dispute resolution regime, regular 

assessment of the cost and benefit of the process 

must be undertaken and regular consideration given 

to other possibilities such as mediation or engaging 

an expert to give an opinion – which may be binding 

or non-binding – which may result in cost savings. 
CD

Ross McDonough,
Campbells

“When forming BVI companies, those 
involved need to carefully consider how 
it is that they want disputes with and 
between shareholders determined.”
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THE IMPORTANCE OF 
STRUCTURING FOREIGN 
INVESTMENTS IN TIMES 
OF POLITICAL TURMOIL IN 
EMERGING MARKET AND 
DEVELOPING ECONOMIES
BY SANDRA FRIEDRICH AND DAN TAN

> DAN TAN LAW

Corporate entities and individuals make 

significant investments in emerging market 

and developing countries. These foreign 

investments occur in a variety of sectors, including 

projects in oil, gas and mining, electric power and 

other energy, construction, tourism and finance, and 

usually involve the transfer of substantial resources 

to the host country. In 2012 alone, foreign direct 

investment (FDI) flows to developing and transition 

economies totaled US$790bn and accounted for 

nearly two-thirds of all global FDI inflows. (See United 

Nations Conference on Trade and Development, 

World Investment Report 2013 Table 1 at xiii (United 

Nations 2013).)

However, foreign investors currently face 

significant political turmoil in important emerging 

market and developing economies, including Russia 

and Ukraine due to the Crimean Crisis, the Middle 
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East due to the Syrian Civil War, North Africa in the 

aftermath of the Arab Spring revolutions, Sub-

Saharan Africa due to violent terrorist activities in 

Kenya and Nigeria, and Thailand due to ongoing 

political protests which most recently resulted in 

a military coup. Such political turmoil may lead 

to a variety of potentially devastating problems 

for foreign investors and their investments, such 

as expropriation of the investment by the host 

state’s new government, arrests of key personnel, 

destruction of the investor’s property 

by insurgents or government forces, 

the investor’s inability to exfiltrate 

invested resources and/or profits 

from the host state and other 

measures, which negatively affect or 

completely destroy the investment’s 

value (e.g., termination of concession 

rights, licenses or permits, passage 

of economic emergency laws, and 

increased or new taxes levied on 

certain industry sectors wiping out 

the investment’s profit margin). The host state’s 

domestic courts and agencies often are not an 

adequate forum to resolve ensuing disputes 

between the foreign investor and the host state due 

to their lack of resources and training in international 

law, prolonged case backlog affecting the courts’ 

dockets, potential bias of or political pressure on 

judges, or a de facto government shutdown due to 

a crisis.

By structuring their foreign investments to 

maximise international treaty protections, investors 

may hedge against these risks by ensuring the 

availability of adequate substantive investment 

protections as well as by providing for a neutral 

(and often confidential) international forum to hear 

investment disputes. Bilateral investment treaties 

(BITs) as well as many bilateral or multilateral 

free trade agreements (FTAs), such as the North 

American Free Trade Agreement (NAFTA), establish 

enforceable standards of treatment for foreign 

investors and their investments. This growing 

network of international investment treaties 

– including at least 2857 BITs and 339 FTAs with 

investment protections – is estimated to cover two-

thirds of all FDI flows and is said to have generated 

approximately 500 treaty claims ranging from US$1m 

to over US$100bn. Common substantive protections 

granted to foreign investors and their investments 

“In 2012 alone, foreign direct investment 
(FDI) flows to developing and transition 
economies totaled US$790bn and 
accounted for nearly two-thirds of all 
global FDI inflows.”
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under these treaties include a prohibition against 

unlawful expropriation without prompt, adequate 

and effective compensation, a guarantee of fair and 

equitable treatment, which requires a transparent, 

stable and predictable environment in the host state 

and protects the investor’s legitimate expectations, 

as well as a guarantee of full protection and security 

against harmful acts of non-governmental forces. 

Further, under certain circumstances foreign 

investors may invoke treatment no less favourable 

than the treatment provided to domestic or third-

party investors and their investments (so-called 

national and most-favoured-nation treatment). 

Moreover, the state parties to such international 

treaties frequently provide their advanced consent 

to resolve any disputes with a foreign investor 

in international arbitration proceedings before a 

specialised and neutral panel, which allows foreign 

investors to bypass local court proceedings.

To maximise these international treaty protections, 

prospective investors should consider whether the 

intended host state of the investment has concluded 

any investment treaties with the investor’s state of 

nationality, and whether such treaties offer adequate 

protections. Where adequate protections are not 

readily available, investments may be structured 

through a (direct or indirect) parent or subsidiary 

of the investor, which is located in a country that 

holds more favourable investment treaties with the 

intended host state of the investment. As the tax 

efficiency of foreign investments is an important 

THE IMPORTANCE OF STRUCTURING FOREIGN INVESTMENTS IN...
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concern as well, in structuring their investments 

prospective investors should pay special attention 

to off-shore jurisdictions that offer beneficial tax 

treatment and high-level investment protection, 

such as some Dutch and United Kingdom territories 

in the Caribbean. While structuring an investment 

before it is made generally is considered an 

important part of legitimate corporate planning, it is 

often possible to restructure an existing investment 

to maximise protection as long as a dispute has 

not yet arisen. However, it is crucial to ensure 

that investor and investment meet the threshold 

definitions of the relevant treaty. Every investment 

treaty is unique. Some may require that the investor 

is actually doing business in the host state (as 

opposed to merely having established a so-called 

mailbox company), while others may require pre-

authorisation of an investment by local authorities. 

Further, dispute resolution provisions may mandate 

lengthy negotiation, consultation or cooling-off 

periods prior to arbitration, or may limit arbitration 

proceedings to disputes resulting from expropriation 

while all other disputes related to the investment 

must be submitted to the local courts in the host 

state. Therefore, investors must carefully evaluate 

structuring options for their foreign investments to 

avoid potentially costly pitfalls down the road

Indeed, the emerging market and developing 

countries mentioned above hold extensive portfolios 

of investment treaties, which would offer foreign 

investors significant protections provided their 

investments were structured correctly through them. 

Countries involved in the Arab Spring revolutions, 

especially Egypt, are already facing investment 

disputes, which were submitted to international 

arbitration panels by affected foreign investors who 

carefully structured their investments. However, 

other less forward-thinking investors who did not 

obtain international treaty protections for their 

investments will have to appeal to the local courts, 

where they are unlikely to recover their losses.  CD   
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CD: Could you briefly explain the 
history and significance of the LIBOR 
scandal? Why did banks seek to 
manipulate LIBOR rates and how did 
they achieve this? 

Wheatley: The London Inter-Bank Offered Rate, 

or LIBOR, is an interest rate benchmark produced by 

the British Bankers Association intended to reflect 

banks’ costs of unsecured borrowing of funds in 

a number of key currencies over various periods 

of time. The process for administration scrutiny 

and governance of rate setting has recently been 

reformed in the light of inadequacies exposed by 

the scandal but basically banks are recruited to a 

panel for a particular currency and each day are 

required to submit to an administrator the rate of 

interest at which they can borrow funds in that 

currency on the interbank market over specified 

borrowing periods. The administrator then trims 

off outlying submissions for each time period and 

calculates an average rate for each currency which 

becomes the published LIBOR rate. In 2008, during 

the financial crisis, questions began to be asked 

about whether LIBOR rates submitted by panel banks 

were an accurate reflection of their true unsecured 

borrowing costs and whether some Panel Banks 

might in times of stress be submitting LIBOR rates 

that were lower than they ought to be to disguise 

the true cost of their borrowing and therefore the 

extent of their liquidity problems, a practise which 

became known as ‘lowballing’. Regulators have 

now investigated and found Barclays and UBS did 

engage in this. However this was not the end of the 

matter. Financial instruments, such as interest rate 

derivatives contracts are often referenced to LIBOR 

so that payments made under the contracts can be 

affected by movement in the LIBOR rate. Findings 

have been made by regulators that some Panel 

Banks were making high or low submissions in an 

attempt to affect the LIBOR rate to benefit their own 

trading positions.

Qureshi: In the employment context, 

investigations by regulators into alleged LIBOR 

rate manipulation has led to internal regulatory 

investigations and disciplinary investigations into 

the conduct of individual employees. This has 

led to disciplinary sanctions including dismissal 

of individuals that may have been found to be 

responsible for alleged wrongdoing. It is vital in such 

circumstances that the employer bank or financial 

institution follows a fair and objective process. In 

some cases settlement agreements have been 

reached before a disciplinary sanction has been 

applied in order to avoid the potential fallout from 

litigation and adverse publicity.

CD: What has been the impact of the 
LIBOR scandal on banks, particularly in 
terms of a regulatory response? 
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Wheatley: Regulators in the US, Japan, the UK and 

elsewhere have investigated LIBOR manipulation and 

findings have been published relating to a number of 

panel banks for breaches of regulatory codes relating 

the conduct of business and systems and control 

failures. Eye watering financial penalties have been 

imposed. For example RBS was fined $325m by the 

Commodity Futures Trading Commission (CFTC), 

the American regulator, and £87.5m by 

the Financial Conduct Authority (FCA), 

the UK regulator. UBS was fined $700m 

by the CFTC and £160m by the FCA. The 

European Commission has imposed fines 

totalling �1.71bn on a number of banks 

for participating in illegal cartels relating 

to interest rate derivatives. In the UK 

investigations have led to widespread 

condemnation of banking culture and 

practices and sweeping high level reviews. 

The publication of the FCA’S findings about 

Barclays in 2012 led to an investigation by 

the House of Commons Treasury Committee at which 

Bob Diamond, former Chief Executive of Barclays, 

Paul Tucker, Deputy Governor of the Bank of England 

were called to give evidence. The government 

asked Martin Wheatley, Chief Executive of the FCA, 

to review the setting and usage of LIBOR, and his 

report recommended comprehensive reform of 

regulation and governance of LIBOR setting, including 

appointing an independent administrator, the use 

of transaction data to support LIBOR submissions, 

and delay in publishing individual submissions of 

panel banks to reduce the risk of interpretation 

of submissions as a sign of creditworthiness. A 

parliamentary commission on banking standards 

subsequently made wide ranging recommendations 

relating to issues such as remuneration and financial 

incentives, individual sanctions, reporting and codes 

of conduct, and improvements in banking standards 

and regulation of the banks. A new criminal offence, 

for making misleading statements in relation to 

benchmarks, is now in force.

Qureshi: Banks and other financial institutions 

have also had to initiate their own internal 

investigations to consider what action they need to 

take and to inform their responses to regulators such 

as the FCA, the US DOJ and others. Where an internal 

investigation has led to a disciplinary investigation 
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of individuals’ behaviour, it is important 

that the employer sets out the alleged 

misconduct clearly from the outset, such 

as breaches of specific obligations under 

FSMA or the FCA rules. The employee must 

be given an opportunity to set out his or 

her position in relation to the allegations. 

Employees need to consider the impact 

of what they have to say in a number 

of areas, including their employment, 

regulatory issues and in some cases 

criminal law. Employers need to consider 

what, if any, sanctions ought to be imposed. There 

may also need to be some consideration of mitigating 

factors, such as lack of scrutiny or compliance 

training.

CD: The UK Serious Fraud Office (SFO) 
and the US Department of Justice 
(DOJ) have made attempts to identify 
and prosecute parties responsible for 
LIBOR manipulation. Could you outline 
the key criminal proceedings that have 
been brought in the wake of the LIBOR 
scandal?

Wheatley: The DOJ has investigated 

simultaneously with the CFTC and has and reached 

plea agreements with UBS and RBS and Rabobank 

has entered into a Deferred Prosecution Agreement. 

It has also charged some individuals. In the UK,  

 

charges have also been brought against a number 

of individuals but no banks. The prosecutions are 

likely to highlight the tension between the interests 

of banks and the individuals working for them, 

and the impact of what many perceive as a ‘profit 

is king’ culture in banks, and the significance of 

internal governance and compliance control on what 

employees were doing.

CD: Broadly speaking, how have those 
accused of manipulating LIBOR responded 
to such claims? 

Wheatley: The accusations have been very 

damaging for the banks concerned and the 

reputation of the banking industry in general. 

However, findings published by the EC, the CFTC 

and the FCA to date demonstrate that the banks 
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have benefited from cooperating with regulators’ 

investigations, in terms of resolving the process in a 

timely fashion, discounted fines of up to 30 percent, 

and also resolving uncertainty and risk.

Qureshi: Banks and others appear to have 

become more proactive than the early days of the 

LIBOR scandal in investigating the claims thoroughly. 

They have, in many cases, instructed external lawyers 

to conduct the internal investigation to protect the 

independence and integrity of the investigation and 

to give the semblance of impartiality. In some cases 

two reports are produced – firstly, a disclosable 

fact finding report and, secondly, a legally privileged 

report advising on liability, financial exposure and the 

merits of the bank’s or other institution’s position. 

In the UK, employer hotlines for whistleblowers 

have become more popular and are often used as 

evidence of an employer having processes in place 

to identify potential wrongdoing. Individuals accused 

of rate manipulation have been asked to respond to 

queries by the regulators. In such circumstances it is 

vitally important they get independent legal advice 

before responding.

CD: In your opinion, what are the 
implications of the LIBOR scandal for 
other similar economic benchmarks?

Wheatley: This remains to be seen. One might 

expect closer scrutiny and tighter controls and more 

evidence based submissions. But a benchmark 

which is reliant on the submissions by a number 

of organisations whose duties to the process may 

conflict with their own interests is only as good the 

quality of internal and external scrutiny regulation 

and oversight. Will banks and regulators keep their 

eye on the ball?

Qureshi: In the wake of the LIBOR findings, 

regulatory authorities appear to have become more 

proactive in investigating perceived irregularities. 

The level of cooperation between regulators 

internationally is far from clear. Regulators are keen 

to encourage whistleblowers and the FCA has a 

dedicated whistleblower desk and helpline. It seeks 

to protect a whistleblower’s identity from the firm in 

question, although anonymity cannot be guaranteed 

– especially where a whistleblower can be identified 

from the facts.  CD
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US SUPREME COURT
TO DECIDE WHETHER 
INVESTORS MUST TAKE 
INDIVIDUAL ACTIONS  
TO PRESERVE SECURITIES 
ACT CLAIMS

BY NICOLE LAVALLEE AND JAY ENG
> BERMAN DEVALERIO

For 40 years, individual and institutional 

investors could rely on the efforts of capable 

class action plaintiffs and their counsel to 

protect their US federal rights and remedies against 

corporate wrongdoing. However, in July 2013, the 

Second US Circuit Court of Appeals threw a wrench 

into this longstanding jurisprudence when it held in 

Police and Fire Ret. Sys. of City of Detroit v. IndyMac 

MBS, Inc. (IndyMac) (721 F.3d 95 (2d Cir. 2013)) that 

one of the limitations periods for individual claims 

of shareholders was not suspended during the 

pendency of class action proceedings. 

As a result, investor claims for violations of the 

Securities Act of 1933 may be barred by the three-

year limitations period in the Second Circuit unless 

such investor takes affirmative individual steps, such 
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as filing a motion to intervene in the pending class 

action or filing an individual complaint to preserve its 

rights before the three-year period expires.

The Second Circuit’s decision created a direct 

conflict with the Tenth Circuit Court of Appeals’ 

decision in Joseph v. Wiles (Joseph) (223 F.3d 1155 

(10th Cir. 2000)). The ensuing conflict and confusion 

among the lower federal courts resulting from 

the Second Circuit’s IndyMac opinion has led the 

Supreme Court to grant certiorari and consider 

arguments in this matter. The Supreme Court is set 

to decide IndyMac during its 2014 October Term.

American Pipe tolling
In 1974, the Supreme Court held that the 

commencement of a class action suspends the 

applicable statute of limitations for all members of 

the class who would have been parties had the suit 

been permitted to continue as a class action. 

The case that gave rise to the ruling, American 

Pipe & Construction Co. v. Utah (American Pipe) (414 

US 538 (1974)), was an antitrust class action brought 

against sellers of steel and concrete pipe. After 

the trial court denied class certification, previously 

prospective class members moved to intervene in 

the case to preserve their individual claims. The trial 

court denied the motions to intervene, finding that 

the statute of limitations had expired during the 

pendency of the class action and that the claims 

were forever barred.

The Supreme Court found this outcome to 

be unfair and inconsistent with the class action 

mechanism, which was intended to “avoid, rather 

than encourage, unnecessary filing of repetitious 

papers and motions”. Thus, the Court held that 

the rule most consistent with federal class action 

procedure must be that the commencement of 

a class action suspends the applicable statute of 

limitations as to all asserted members of the class 

who would have been parties had the suit been 

permitted to continue as a class action. The ruling 

became known as ‘American Pipe tolling’.

Since American Pipe, some courts have drawn 

a distinction between two forms of limitation 

periods, labelling them statutes of limitations and 

statutes of repose. According to this premise, a 

statute of limitations limits the time during which a 

claim can arise and usually runs from the act of a 

defendant, while a statute of repose extinguishes 

a claim after a certain time period by cutting off 

the right to sue, even if the claim may not have yet 

accrued. A statute of limitations can be tolled for 

equitable reasons -- for example, where the plaintiff 

is prevented from discovering the wrong or timely 

filing suit due to the acts of the defendant. A statute 

of repose, meanwhile, has been referred to as a 

substantive right to be free from liability after a 

period of time.

After American Pipe, many courts were faced 

with the issue as to whether the three-year period 

for bringing claims under the Securities Act of 
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1933 (which some courts have labelled a statute of 

repose) was suspended upon the filing of a class 

action complaint. In considering this issue, the vast 

majority of federal district courts held that American 

Pipe applied to this three-year limitation.

In 2000, the Tenth Circuit, in Joseph, weighed in 

on this issue. The court reasoned that because the 

filing of a class action complaint effectively asserts 

such claims on behalf of all members of the putative 

class, all claims are deemed to have been asserted 

within the three-year time period. 

IndyMac changes the landscape
In 2009, a class action was filed on behalf of 

investors who sustained losses from investments 

in numerous mortgage pass-through certificates 

offered by IndyMac MBS, Inc. The defendants moved 

to dismiss a number of the claims, arguing that 

the lead plaintiffs lacked standing as to securities 

offerings that they had not purchased. The trial court 

granted defendants’ motion on the issue of standing. 

A number of public pension funds moved to 

intervene in the matter to assert claims on behalf of 

those who had purchased in offerings in which lead 

plaintiffs had not purchased certificates. The trial 

court denied the motions to intervene, holding that 

because it had been over three years since many 

of the offerings had been issued, the three-year 

limitation period precluded such claims. The trial 

court further found that American Pipe did not apply 

to the Securities Act’s three-year limitations period.

In July 2013, on appeal, the Second Circuit affirmed 

the trial court’s holding -- directly in conflict with 

the Tenth Circuit’s decision in Joseph. The IndyMac 

decision has created uncertainty and disarray, 

dramatically changing the landscape for securities 

class actions.

The severe impact of IndyMac on 
investors

Rule 23 of the Federal Rules of Civil Procedure 

provides that, should a class be certified, notice 

must be provided to class members of their right to 

request exclusion from (i.e., to opt out of) the class 

action. The purpose of this rule is two-fold. One, it 

preserves the due process rights of absent class 

members who may decide that they do not want to 

participate in the class action and would prefer to 

pursue remedies individually. Two, it allows absent 

class members to rely on lead plaintiff to preserve 

their rights until the court decides whether to certify 

the class. Should the court, for example, find the lead 

plaintiff to be an inadequate class representative, the 

absent class members’ claims would still be timely. 

The Second Circuit’s decision in IndyMac, however, 

effectively eviscerates this opt-out mechanism and 

ability to rely on class representatives.

In an amicus brief filed with the Supreme Court, 

academic scholars analysed securities class actions 

filed during 2002-2009. The analysis revealed that 

the Securities Act’s three-year limitations period 

would have expired prior to a court order regarding 
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class certification in 83 percent of the cases, and 

any absent class members could not have exercised 

their due process right to opt out and pursue an 

individual action in such cases.

Given IndyMac’s draconian bar on investors 

seeking to recover their losses from securities law 

violations, public pension funds have noted that 

they may be forced to file hundreds of protective 

individual actions or motions to intervene during 

the pendency of class actions to ensure that their 

beneficiaries are protected should the three-year 

limitations period expire during the pendency of the 

class action. Such filings would undoubtedly further 

strain limited judicial resources and result in the type 

of repetitious filings that the Supreme Court sought 

to avoid in American Pipe.

In addition to depriving absent class members of 

their due process rights, the IndyMac ruling has a 

direct and adverse impact on institutional investors 

who must now closely monitor Section 13’s three-

year limitations period in all pending litigation where 

they are absent class members. 

Indeed, one of the world’s largest public pension 

funds, the California Public Employees’ Retirement 

System, noted that the Second Circuit’s decision in 

IndyMac would “force public pension funds to incur 

significantly higher costs of monitoring class actions” 

and that their participants and beneficiaries would 

suffer if the funds were prevented from recovering 

losses from securities law violations. 

Finally, a group of law professors has noted that 

the IndyMac decision incentivises defendants to 

engage in delay tactics in litigation to prolong pre-

trial and class certification proceedings as long as 

possible to extinguish remaining live claims against 

them.

Conclusion
The Supreme Court’s decision in IndyMac will 

have a significant impact on what will be required 

of investors to ensure that their rights and remedies 

are protected under federal securities laws.  CD   
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CD: Could you provide an insight 
into the increasing importance of a 
company’s intangible assets? How 
inherent are they to a company’s value, 
alongside ‘traditional’ tangible assets?

Dimech-DeBono: Intangible assets include 

technology-related assets such as patented 

technology, marketing -related assets such as 

trademarks or brands, customer- and supplier-related 

assets such as customer lists. Over the last 20 years 

companies have discovered the importance of 

valuing and protecting their intangible assets. The 

importance of a brand, for example, emanates from 

the fact that a certain brand will give the company 

information relating to its competitive advantage 

that translates into factors such as customer loyalty 

and superior revenue generation. In business 

valuation, intangibles certainly contribute to value 

but these are not necessarily considered separately 

until companies account for a transaction through 

purchase price accounting where the value is 

allocated specifically to the different intangible 

assets.

CD: What are some of the techniques 
commonly used to value assets? What 
specific approaches are employed in the 
case of intangibles, which can be harder 
to define and quantify?

Dimech-DeBono: Assets can be valued 

using a number of approaches, namely, using an 

income approach such as discounted cash flow, 

a market approach such as comparable company 

and transaction multiples, and a cost approach. 

Similarly, intangible assets can be valued using a cost 

approach, income approach or a market approach 

depending on the economic utility, transferability and 

stage of the asset’s life. Since each class of intangible 

assets possesses unique characteristics they pose 

significant valuation challenges. Assets, such as 

patents, with limited utility may have a discrete 

period of life for economic exploitation, however 

assets such as franchise and licence agreements 

have characteristics of transferability and non-

specific utility that could enhance or diminish value. 

Since intangible assets are generally illiquid and hard 

to transact there are no readily available market 

prices, which poses the greatest challenge to their 

valuation.

CD: What errors typically arise during 
the valuation process? How can such 
inaccuracies be avoided or at least 
mitigated?

Dimech-DeBono: Valuation is not a science but 

I would not expect to see any mathematical errors 

relating to models used. Such mathematical errors 

should be caught and corrected during the quality 

control review. Certain errors can arise as a result 
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of the valuer’s inexperience. Such errors include 

using unrealistic and unsustainable growth rates in 

the terminal value calculations or else risk-adjusting 

both cash flows and discount rates. Another common 

error can relate to using real cash flows and nominal 

discount rates or vice versa. If using a market 

approach, errors can relate to using unsuitable 

comparable companies or out-of-date transactions. 

Other errors may include using historical earnings 

with forecast multiples or vice versa. If we are dealing 

with derivatives, while there exist models that are 

more sophisticated than others, calibration to market 

data remains always key. Calibration depends on 

the quality of the data. With derivatives, it remains a 

question of both the methodology/model employed 

and the assumptions used. 

CD: What additional pressures and 
considerations need to be made 
when valuing assets in a distressed 
situation, versus those of a healthy and 
prosperous company?

Dimech-DeBono: When valuing distressed 

assets we would usually look at asset-based and 

income-based techniques. Depending on the 

liquidity of the assets in question, we may also look 

at a market approach. Additional pressures come 

through that fact that in a distressed situation there 

are additional risks that need to be factored in. 

These relate to operational, business and additional 

specific risks. The acquirer needs to be in a position 

to ensure that if a market or income approach is 

employed these issues are dealt with adequately 

in the valuation. In other words an in-depth 

understanding of the key distinguishing features 

between the target and the comparable is necessary 

to value the distressed business as is, rather than 

with any operational and financial efficiencies 

that the acquirer may deploy. In other words, the 

experience of the valuer has a significant bearing on 

the exercise as some of the adjustments to reflect 

the aforementioned risks can be quite subjective.

CD: Could you outline some of the 
complexities and pitfalls involved in 
valuing a portfolio of assets – in the 
context of fund management and 
performance, for example?

Dimech-DeBono: The complexity usually 

relates to the assets in questions. Difficulties arise 

when dealing with complex and illiquid assets as 

market prices may not be directly observable or the 

market prices are stale. In such instances, that is, 

when dealing with OTC derivatives, valuations have 

to be performed using mathematical models that 

can be quite sophisticated. The absence of market 

data always makes a valuation more trying as in 

any valuation we require calibration to the market. 

A distinction should also be drawn between asset 

classes within the portfolio, and the additional 
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concentration risks have to be identified and factored 

in. Difficulties in portfolio valuation also arise when 

dealing with funds of funds or hedge funds. In such 

instances getting to the underlying information 

can be quite difficult as this may be somewhat 

inaccessible or stale.

CD: Asset valuation tends to be 
relatively subjective. How can this 
lead to disputes, and what are the 
most common types of dispute arising 
from asset valuation? Further, how do 
reputable valuers typically respond to 
claims against their methods 
and findings?

Dimech-DeBono: Valuation always 

involves a degree of subjectivity. However, 

this is the area where the valuer’s expertise 

comes into play. The greater the expertise, 

the less likely that disputes arise around 

the valuation. As long as the valuer has 

used a recognised valuation method or 

methods and reasonable assumptions, 

then the valuer should be comfortable 

with the results. Of paramount importance 

is the explicit and transparent nature of the valuer’s 

report. In cases where disputes around the valuation 

occur, experts on both sides and would look into 

the fundamentals and agree on certain areas and 

disagree on others. On areas of material  

disagreement, if all else fails, the courts would be 

required to come in and settle the dispute.

CD: What trends are you seeing in the 
options used to resolve disputes arising 
from asset valuation?

Dimech-DeBono: The options to deal with 

disputes around asset valuation are quite standard. 

What is important, whatever option, is to investigate 

why the dispute actually arose and where the 

differences lie. The latter is extremely important as it 

is always useful to know why the valuation amount 

is being the subject of a dispute. The next step is to 

understand how the valuation came about; that is, 

what method and assumptions were used. Once this 

is ascertained and the valuer ensures that there are 

no errors that are causing this degree of variability, 

James Dimech-DeBono,
Grant Thornton

“The options to deal with disputes 
around asset valuation are quite standard. 
What is important, whatever option, is to 
investigate why the dispute actually arose 
and where the differences lie.”
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then it becomes a question of negotiating with the 

other party’s expert. Preferably, if an out of court 

settlement can be achieved, this is beneficial as legal 

costs can be kept to a minimum. 

CD: What advice can you offer to 
parties engaged in a dispute over a 
valuation of tangible or intangible 
assets?

Dimech-DeBono: If experts are being 

reasonable, they should meet to draw out the areas 

of agreement and disagreement. This would allow 

both parties to investigate how far apart they are and 

make a judgement call as to whether they should 

proceed with going to court versus settling out of 

court. Obviously, once this assessment is performed 

and the delta between the two parties identified, an 

estimate of legal costs would have to be factored 

in at this stage. Besides performing the cost-benefit 

analysis, it is usually wise to consider a worst case 

scenario to understand the extent of your exposure. 

CD
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RENEWING THE CALL FOR 
A COMPLIANCE DEFENCE 
TO THE FOREIGN CORRUPT 
PRACTICES ACT
BY F. JOSEPH WARIN, DANIEL P. CHUNG AND MELISSA L. FARRAR

> GIBSON, DUNN & CRUTCHER LLP

One of the most dramatic and important 

developments in US law enforcement 

over the past decade has been the rise 

of investigations and enforcement actions by the 

Department of Justice (DOJ) and the Securities and 

Exchange Commission (SEC) for violations of the 

Foreign Corrupt Practices Act (FCPA). Consequences 

to corporations for alleged violations of the FCPA 

have similarly escalated; in addition to disgorgement 

of profits, the US government has extracted 

unprecedentedly high penalties from FCPA violators 

in recent years. Indeed, the 10 highest-cost FCPA 

enforcement actions – all of which were resolved 

within the past six years – settled for amounts 

ranging from $152.6m (Weatherford International, 

in 2013) to $800m (Siemens, in 2008 – the oldest 

action on the list, and still the most costly). These 

settlements exclude, of course, the costs of lengthy 

internal investigations and corporate compliance 

measures (commonly in the tens of millions), and the 

loss of goodwill that results from the public airing 

that inevitably accompanies allegations of corporate 

corruption.

This flurry of enforcement activity has wrought 

drastic change on the compliance landscape for 

transnational corporations, which devote significant 

resources to promoting FCPA compliance among 

their thousands of employees and contractors 

operating in international fora. In particular, internal 

compliance, reporting and mitigation systems have 
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grown significantly more robust in past years as 

companies seek to prevent corrupt practices and 

– when issues of noncompliance arise – to ferret 

them out and terminate them. Even so, the lack of 

binding guidelines for framing compliance programs 

and the lack of assurances that robust programs will 

reliably mitigate the DOJ’s decisions to bring criminal 

charges leave corporations in a state of uncertainty: 

despite pouring millions into meaningful compliance 

regimes and sincere efforts to comply with the law, 

corporations are no more certain than they were 30 

years ago that the actions of one, or a few, rogue 

employees will not bring debilitating criminal liability 

upon an entire entity.

Many – including former leadership within 

the DOJ – have called for clearer guidelines and 

exemption from prosecution for companies that 

have effective compliance programs in place. Even 

so, the rhetoric from the DOJ and SEC has remained 

the same: there will be no compliance defence, 

such a defence would allow companies to evade 

prosecution through ‘paper’ compliance programs, 

and compliance defences would result in messy 

and distracting expert battles about the quality 

of compliance programs at issue. This continued 

resistance to a compliance defence in light of a 

completely changed FCPA playing field is short-

sighted. The DOJ and SEC have strong interests 

in promoting self-policing within companies and 

turning them into corporate partners. Where 

corporate compliance programs are functioning as 

they should – i.e., internally identifying employees 

who are operating outside of the bounds of 

company policy and extinguishing and mitigating 

illegal practices – companies should be rewarded 

with indemnification from the actions of those 

outsider employees, not punished with the threat 

of criminal and/or civil charges for actions that they 

took substantial steps to prevent.

The value to DOJ and SEC of a robust 
compliance plan

Despite what Charles Duross, former DOJ FCPA 

Unit Chief, described in September 2013 as an 

“embarrassment of riches” in reference to the 

government resources being diverted to DOJ’s FCPA 

unit, DOJ still does not have the capacity to launch 

and sustain multiple international investigations 

without the internal assistance (and labouring 

oar) of the investigated companies themselves. 

Furthermore, the DOJ and SEC rely heavily on self-

reporting to identify FCPA violations. Although these 

agencies cite a declining percentage of self-reported 

cases, this may be due in part to the government’s 

significantly increased enforcement efforts. In the 

aggregate, from 2004 to 2014, of approximately 111 

corporate FCPA enforcement action resolutions, 65 

or nearly 60 percent of them have involved voluntary 

disclosures. In short, the government has a strong 

interest in incentivising companies to establish 

meaningful internal compliance mechanisms and 

to self-report violations as they arise. In order to do 
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this effectively, however, the government must offer 

clear guidance on how to structure such programs 

and assurances that self-disclosure will not result in 

charges against the companies themselves.

Current compliance program benefits 
are insufficient

The DOJ and SEC would argue that they encourage 

self-policing, and that corporate compliance policies 

are a factor both in charging 

decisions, and in sentencing. Indeed, “the existence 

and effectiveness of [a] corporation’s pre-existing 

compliance program” is one of the nine factors listed 

in the United States Attorneys’ Manual for charging 

decisions against corporations (USAM 9-28.300.5), 

and then-Assistant Attorney General Ronald Weich 

indicated in a letter in connection with a June 2011 

House FCPA hearing that this had led to declinations 

in cases where “[a] company provided information 

to [DOJ] about the parent’s extensive compliance 



CORPORATE DISPUTES  Jul-Sep 201492 www.corporatedisputesmagazine.com

PERSPECTIVES

policies, procedures, and internal controls, which 

the parent had implemented at the relevant 

[noncompliant] subsidiaries”. Furthermore, the US 

Sentencing Guidelines provide for consideration of 

whether a company had “an effective compliance 

and ethics program” when deciding sentencing. (US 

Sentencing Guidelines Manual, Section 8B2.1 (2010)). 

However, as put by former Attorney General Michael 

Mukasey when testifying before Congress on behalf 

of the Chamber of Commerce in June 2011, “such 

benefits are subject to unlimited prosecutorial 

discretion, are available only after the liability phase 

of a prosecution, or both. There is no guarantee 

that a strong compliance program will be given the 

weight it deserves”. The government can do more to 

eliminate the opacity in its decision-making before 

indictment, and before wrongdoing even occurs, 

to assist companies with implementing effective 

compliance measures, and to promote transparency 

from them when violations occur. Binding guidelines 

and a compliance defence would go a long way 

toward achieving these goals, and toward turning 

multinational corporations into ethical partners.

The UK Bribery Act ‘adequate 
procedures’ defence

Other nations have already implemented 

corporate compliance defences to their anti-bribery 

laws and provide a model for an FCPA compliance 

defence. The United Kingdom’s Bribery Act ‘adequate 

procedures’ defence, in particular, has been 

promoted by scholars and practitioners alike as a 

reasonable model for the United States. (See, for 

example, The Economist article, ‘Bribery Abroad—A 

Tale of Two Laws’, published 17 September 2011). 

The UK Bribery Act is relatively new, effective only as 

of 1 July 2011, and its sweep is somewhat broader 

than that of the FCPA in that it prohibits improper 

payments not only to ‘foreign officials’, but also to 

domestic officials, and any kind of commercial bribe 

(although SEC FCPA Chief Kara Brockmeyer did 

signal at the American Conference Institute’s 30th 

International Conference on the FCPA in November 

2013 that the SEC will not hesitate to charge 

companies for ancillary commercial bribery). The 

Bribery Act imposes strict liability on corporations 

that violate its terms. (Ministry of Justice, The 

Bribery Act 2010: Guidance 15 (2011)). It also states, 

however, that a “commercial organisation will have 

a full defence if it can show that despite a particular 

case of bribery it nevertheless had adequate 

procedures in place to prevent persons associated 

with it from bribing”. As the UK Ministry of Justice 

has stated in its Bribery Act guidance, “[t]he objective 

of the Act is not to bring the full force of the criminal 

law to bear upon well run commercial organisations 

that experience an isolated incident of bribery on 

their behalf”.

The Ministry of Justice further published guidelines 

for crafting compliance plans, which follow six key 

principles: proportionality, top-level commitment, 

risk assessment, due diligence, communication 
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and training, and monitoring and review (Guidance 

at 20-31). This guidance, which is flexible and 

not prescriptive, is – along with the ‘adequate 

procedures’ defence, intended to “encourage 

commercial organisations to put procedures in 

place to prevent bribery by persons associated with 

them”. (Id. at 8). This is precisely the kind of defence 

that should be implemented in the United States to 

reward ethical corporations that have engaged in 

good-faith efforts to comply with the law. The US DOJ 

and SEC published similar guidance in 2012, which 

emphasised analogous principles for compliance 

programs under the FCPA, but these were expressly 

non-binding. And without the availability of a 

complete defence during liabilities assessment, 

corporations have no assurance that even rigorous 

compliance programs will protect them from entity-

level criminal liability.

Conclusion: a compliance defence is 
necessary and viable

It is time to reconsider the need for either 

an administrative or a statutory compliance 

defence. The government’s focus on stemming 

corporate corruption has also raised the stakes for 

transnational corporations with ties to the United 

States. The costs of internal investigations and 

compliance efforts are higher than ever before, 

and yet – as the DOJ and SEC acknowledged in 

their 2012 FCPA Resource Guide – “no compliance 

program can ever prevent all criminal activity by a 

corporation’s employees”. Rather than continue to 

toe the anti-compliance defence line of a decade 

ago, the DOJ and SEC should acknowledge this 

changed landscape and give ethical companies that 

implement strong compliance programs assurance 

that they will not be punished for those occasional, 

inevitable acts by rogue employees who violate 

otherwise effective corporate policies. CD
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DEFERRED PROSECUTION 
AGREEMENTS – A NEW 
WEAPON IN THE 
ANTI-FRAUD AND 
CORRUPTION ARMOURY?

BY BEN ALLEN
> NORTON ROSE FULBRIGHT

The UK has recently enacted legislation 

underpinning a major policy shift in its fight 

against fraud and corruption. Hopes are 

raised that the adoption of Deferred Prosecution 

Agreements (DPAs) into the UK legal framework will 

be a new and successful means for authorities to 

combat serious economic crime. The UK Attorney 

General’s office has already declared that they will 

be a new “weapon in the prosecutor’s armoury 

which will provide them with greater flexibility 

to pursue an alternative outcome in appropriate 

cases”.

Already operating in the United States, DPAs allow 

corporations involved in serious economic crime 

to avoid a criminal conviction by entering into an 

agreement with the authorities to defer prosecution. 

In return, corporations agree to commit to reform 

and restitution, which will often include the payment 

of financial penalties.

For Australia, the introduction of DPAs in the UK 

raises new possibilities for them to be similarly 

adopted here. Previous fears that DPAs would not 
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be appropriate within the Australian constitutional 

setting are largely ameliorated by a series of 

legislative amendments adopted in the UK which 

could be mirrored in an Australian context. If 

adopted, DPAs would be a revolutionary tool 

for Australian prosecutors addressing fraud and 

corruption issues.

DPAs in the US 
Since about 1999 in the US, the attractiveness 

of using DPAs as an alternative to criminal 

prosecution grew largely from the need to find 

a mechanism to bring corporates to account 

for criminal violations without inflicting harm on 

innocent victims. These victims included workers 

left unemployed as a result of a company being 

found guilty of an economic crime, as well as 

affected investors and markets. 

In addition, it has also been found that 

DPAs are appealing to corporations, as they 

provide a complete resolution to allegations of 

wrongdoing relatively quickly, without causing 

the company to suffer the potentially devastating 

consequences of criminal liability, such as loss 

of licensing or debarment. Adverse publicity is 

also usually avoided, which is often an overriding 

consideration for many.

However, the US model has also been widely 

criticised, particularly as the vast majority of the 

process is extra-judicial. DPAs in the US largely 

bypass the formal legal system, raising a number 
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of constitutional and public policy considerations. 

While empirically DPAs have seen high levels 

of compliance and enforcement, there are also 

fears that undue prosecutorial advantage is held 

throughout the process. Critics claim that the 

emphasis on cooperation and negotiation may 

mask disproportionate prosecutorial leverage. For 

example, all admissions made by companies during 

negotiations may be used in any later prosecution 

if an agreement is not reached. The prosecuting 

authority also has a unilateral right to withdraw from 

negotiations and pursue criminal proceedings using 

such information. 

Notwithstanding the criticism, the number of 

corporations entering into DPAs in the US has 

rendered this tool one of the most effective 

economic crime enforcement processes in the 

world. The Assistant Attorney General of the US 

Department of Justice has commented that “DPAs 

have had a truly transformative effect on particular 

companies and, more generally, on corporate culture 

across the globe”. Since 2000, it is estimated that 

monetary recovery in the US as a result of DPAs as 

well as Non-Prosecution Agreements (NPAs) has 

totalled more than $37bn in publically disclosed 

agreements alone. 

The adoption of DPAs in the UK
The introduction of DPAs in the UK has been hailed 

as a significant step forward in the fight against 

serious economic crime. 

The UK model seeks to incorporate a far greater 

level of transparency, consistency and judicial 

involvement than its US counterpart. The ‘Deferred 

Prosecution Agreements Code of Practice’ (the 

Code) provides a clear, unambiguous directive for 

the negotiation of DPAs, as well as appropriate 

terms for the agreement. Terms of the DPA must 

be ‘fair, reasonable and proportionate’ and will 

usually include a financial penalty, requirements for 

future compliance and redress for victims wherever 

possible.

The UK judiciary will also be highly involved in 

the DPA process, with judicial approval required 

of both a negotiation’s progress and any final 

agreement reached. This arguably overcomes the 

major criticism of the US model, which many see as 

operating outside the established legal system.

In the UK, a dilution of the US ‘prospects of 

success’ standards, required to commence 

negotiation of a DPA, will also allow prosecutors 

to more effectively address corporate wrongdoing. 

Under this framework, the prosecutor only needs 

a ‘reasonable suspicion’ that an offence has been 

committed (and reasonable expectation that further 

investigation would provide more evidence), rather 

than a ‘realistic prospect of conviction’ as required 

to commence criminal proceedings. Therefore, a 

DPA may be reached between corporations and 

prosecutors in circumstances where a criminal 

conviction may otherwise have been unlikely, 

lengthy or very costly to all parties. 

DEFERRED PROSECUTION AGREEMENTS – A NEW WEAPON IN...



www.corporatedisputesmagazine.com CORPORATE DISPUTES  Jul-Sep 2014 97

PERSPECTIVES

Under the Code, a prosecutor may only invite 

a corporation to negotiate a DPA if it is satisfied 

that the public interest will be served in doing so. 

If a company self-reports, this will be taken into 

consideration, weighing against a 

decision to prosecute. The prosecutor 

holds the ultimate discretion as to 

whether or not to negotiate and 

whether to offer the company involved 

a DPA at the conclusion of those 

negotiations.

Therefore, as well as providing 

options for companies to redress 

internal compliance measures, provide 

restitution to victims, to be eligible 

for a reduced financial penalty and 

avoid criminal liability, DPAs will also provide UK 

prosecutors with the necessary means to investigate 

serious economic crimes and provide adequate 

redress.

Fighting fraud and corruption in 
Australia

The global economic downturn has resulted in 

a growing widespread acceptance of unethical 

business practices across the world, according 

to the 12th Ernst and Young Global Fraud Survey. 

Although Australia retains a high compliance rate 

and low instances of corruption, a number of its 

largest trading partners, particularly in the Asia-

Pacific region, rank poorly in corruption comparators. 

Commentators have pointed out that this makes it 

likely that many Australian corporations will at some 

point, be exposed to foreign corruption and bribery.

In the financial services industry in Australia, a 

report on fraud, bribery and corruption by KPMG 

Australia surveying the 2010-2012 period concluded 

that $322.2m was lost to fraud, accounting for 86 

percent of the total value of reported fraud loss. 

The report found that the total value of fraud loss of 

$372.7m in the period of 2010-2012 has more than 

tripled since a similar 1997 survey. Out of the 281 

respondents to the survey, 43 percent of respondent 

firms reported fraud, with a total of 194,454 

individual incidents. Further, there were 20 incidents 

of fraud where over $1m was lost, up from 11 of 

these incidents during the 2008-2010 period.

Australia has already been criticised for its lack of 

anti-corruption proceedings under the Organisation 

for Economic Cooperation and Development Anti-
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Bribery Convention, which was enacted in 1999. 

This dearth of enforcement more likely signifies 

inadequate strategies for prosecution and a lack of 

incentives for voluntary reporting, than the absence 

of fraudulent or corrupt practices among Australian 

and foreign companies.

Against this backdrop, it is clear that new 

strategies to address corporate wrongdoing, fraud 

and corruption would assist Australian authorities 

and enforcement bodies in their endeavours. A 

new ‘weapon’ in the arsenal may be necessary to 

step up the fight against serious economic crime. 

The introduction of DPAs into the Australian legal 

framework would be an effective mechanism to 

achieve these goals.

DPAs in the Australian context
The US example has shown that DPAs have the 

capacity to both encourage and enforce behavioural 

change among corporations, while allowing internal 

redress of insufficient training and compliance. 

Negotiated agreements, as opposed to complex 

investigations and criminal proceedings, are more 

efficient, less costly and result in a more assured 

outcome for all parties in many cases. Financial 

penalties payable under a DPA also allow both an 

accrual of government revenue as well as redress 

for wrongdoing and, in some cases, compensation 

for victims.

History has also shown that corporations are 

incentivised by the prospect of entering into a DPA 

and avoiding criminal prosecution. This is especially 

so, given the reduction in legal uncertainty and costs, 

negative publicity and the ability to avoid criminal 

liability and associated consequences. In the US, 

companies are increasingly more likely to self-report, 

thereby improving enforcement rates and outcomes 

for serious economic crimes.

In Australia, adopting the improvements made 

to the DPA framework by the UK legislature by 

incorporating a judicial function and oversight, 

it is likely that DPAs would be an effective and 

efficient option for authorities here to pursue 

corporate wrongdoers. The potential for alternative 

and individually negotiated outcomes, as well 

as heightened levels of voluntary reporting and 

compliance as provided by DPAs, cannot be 

overlooked. In addressing mounting concerns over 

fraud and corruption in Australia by both foreign and 

domestic companies, DPAs would be a welcome 

additional option for authorities and in many 

cases, result in a more constructive outcome for 

corporations.  CD   
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CD: Could you briefly explain the 
purpose of inter partes review? 
Why does this process represent a 
significant development in US patent 
litigation?

McCombs: In the wake of concerns over 

excessive patent litigation, Congress established 

inter partes review as a new, streamlined 

procedure for challenging patents before 

the Patent Office. Under the new law, an 

inter partes review must be completed 

within 18 months, and is conducted by 

administrative patent judges with technical 

backgrounds. As a result, we see Corporate 

America embracing this procedure as a 

faster, less expensive and more predictable 

alternative to litigating patent validity 

before a lay jury.

CD: To what extent can inter 
partes review impact a district court 
trial or settlement? What benefits does 
one process offer over the other?

Ehmke: We often have lively discussion with 

in-house counsel on when and how to use inter 

partes review. It is not the right procedure in every 

case, but more often than not, it is proving to be 

effective. Since enacted in 2012, the success rate 

for petitioners has been high. Having handled a 

large number of these procedures now, we find the 

track record on costs to be favourable. Concerning 

specific strategy benefits of inter partes review, 

there are numerous advantages. For example, many 

courts will stay the litigation until the inter partes 

review is completed. If litigation is stayed in favour 

of inter partes review, the patent owner will not be 

able to foist asymmetric costs onto the defendant 

through burdensome discovery. And, should the 

patent be invalidated, the litigation will end, avoiding 

a good two years of litigation expense. Additionally, 

inter partes review promotes early settlement. The 

inter partes review is often a big driver in causing 

settlement of the underlying litigation. Because the 

process is akin to summary judgment in litigation, it 

requires the patent owner to take immediate action 

to defend the patent. This shifts costs to the patent 

David L. McCombs,
Haynes and Boone LLP

“In the wake of concerns over excessive 
patent litigation, Congress established 
inter partes review as a new, streamlined 
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owner earlier than in traditional litigation, forcing the 

patent owner to think twice about the merits of its 

case.

CD: What primary considerations do 
parties need to make when evaluating 
whether to request inter partes review?

McCombs: When in-house counsel asks about 

inter partes review, the first question is usually about 

estoppel. If the Patent Office upholds 

the patent in an inter partes review, the 

petitioner is estopped from raising a similar 

invalidity challenge in court. Surprisingly, 

though, most corporate defendants still 

pursue inter partes review because of 

confidence in the Patent Office to better 

evaluate complex patents as compared 

to juries. Many large companies that face 

serial patent litigation prefer resolving 

them more quickly and reliably through 

inter partes review. At least for most cases, 

speed and predictability outweigh the 

attendant risk of estoppel. Another consideration is 

the strength of the prior art being applied against 

the patent. A patent subject to a strong prior art 

challenge is a good candidate for inter partes review, 

particularly if the subject matter is technical and 

difficult for a jury to review. One mistake to avoid, 

though, is treating development of the best prior art 

as a cursory task leading toward the filing of the inter 

partes review. Instead, development of the best prior 

art should be treated as the most important task 

– without the good, strong prior art, the inter partes 

review has a lower likehood of success.

CD: Could you outline the timing 
limitations attached to inter partes 
review? What strategic implications 
come into play in this regard?

Ehmke: Inter partes reviews must be brought 

within 12 months of being served with a complaint 

for patent infringement. Strategically, some parties 

will wait until the 12-month deadline with the hope 

of using a patentee’s broad claim construction 

proposals in litigation against them at the Patent 

Office. Other parties, though, will request review 

earlier to maximise their chances of staying the 

Andrew S. Ehmke,
Haynes and Boone, LLP

“Inter partes review is barred if 
you have already filed a declaratory 
judgment action challenging invalidity 
of the same patent claims.”
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simultaneous district court litigation. Each strategy 

will make sense in appropriate cases depending on 

the patent, the venue and the aggressiveness of the 

patent owner’s infringement positions. Parties must 

also be mindful of issues relating to actions taken in 

parallel district court litigation. Inter partes review 

is barred if you have already filed a declaratory 

judgment action challenging invalidity of the same 

patent claims. However, filing a declaratory judgment 

action for non-infringement would not bar you from 

later pursuing an inter partes review.

CD: What criteria should be considered 
when selecting expert witnesses?

McCombs: First and foremost, the expert should 

have specific expertise relating to the subject matter 

of the patent, as opposed to a general knowledge 

of the technology. This ensures better quality and 

depth in developing the record and your overall case. 

Second, experience with depositions is beneficial, 

because inter partes review is an adversarial process. 

You have to expect that quotes from your expert’s 

deposition will be presented to the administrative 

judges in a light most favourable to your opponent.

CD: What scope exists to join another 
defendant’s inter partes review, and 
what are the potential advantages and 
pitfalls of doing so?

Ehmke: Upon a showing of good cause, a party 

may request joinder with an ongoing proceeding. 

However, joinder must be sought no later than one 

month after the institution decision in the prior 

proceeding. In addition to efficiencies and the 

potential for sharing costs, joinder has the benefit 

of allowing the second party to continue the inter 

partes review proceeding in the event the first party 

withdraws for reasons of settlement, for example. 

Since so many cases involve multiple defendants and 

joint defense groups, we are seeing more attempts 

to join ongoing proceedings as a way to hedge risk 

should the first party settle.

CD: What issues do parties need to 
consider when drafting the petition?

McCombs: First, claim construction is often 

dispositive of both infringement and invalidity when 

it comes to contested patent cases. Therefore, 

the claim construction in an inter partes review 

needs to be carefully considered and supported 

by the evidence. Second, declarations in an inter 

partes review differ from expert reports used in 

litigation, as the focus of the declaration is on its 

value as evidence. In inter partes review, the expert 

declarations provide evidence of the level of skill 

in the art, how and why the references may be 

combined, and other aspects of interpreting the 

references. The expert’s ultimate conclusions are not 

the primary focus. Finally, one should consider how 
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many arguments are to be included. The Patent Office 

rarely conducts the review on multiple redundant 

grounds. Thus, it is important to be selective in 

choosing arguments to present in the petition, as any 

one of them could be the only ground considered in 

detail.

CD: What advice would you offer to 
parties on defending their patents in 
inter partes review?

Ehmke: Patent owners should be wary and 

treat the inter partes review process seriously. 

Congress created inter partes review in an effort to 

remove invalid patents that were issued improperly. 

Evaluation of patents before choosing to assert 

them in the marketplace is therefore well-advised, 

since so many defendants are taking advantage 

of the expedited inter partes review process as a 

way to resolve disputes. Should a patent owner 

be faced with defending against an inter partes 

review, it is important to tell the story of the patent 

and why it is inventive. Further, the administrative 

patent judges tend to like brief tutorials that clearly 

explain the technology behind the patent and 

present the differences between the patent and the 

prior art. Likewise, the inter partes review is driven 

by evidence. Accordingly, as the patent owner, 

testimony from one skilled in the technology must be 

thoroughly developed to support the correct meaning 

of terms in the patent and differences between the 

patent and the prior art that support its patentability. 

CD
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CD: To what extent has the risk to 
corporate trade secrets increased 
for companies in recent years? What 
factors – such as the use of third party 
vendors, joint ventures and employee 
mobility – represent the highest risks?

Marks: There has been a substantial uptick in 

newly-filed trade secret lawsuits over the past few 

years. One of the main underlying reasons relates 

to employee mobility. Globalisation has flattened 

the world, competition has intensified and people 

are changing jobs more frequently today than ever 

before. When people switch jobs, information travels 

with them. Some of that information may be sensitive 

and proprietary. Many trade secret cases originate 

when a group of employees, such as a sales team, 

leaves one company to go to a competitor. The risk 

to companies’ trade secrets has also increased as 

companies today regularly enter into collaborative 

relationships – joint venture, contract manufacturing 

and outsourcing arrangements – with third parties. 

There are almost always protections in place for 

these arrangements – in the form of non-disclosure 

agreements, firewalls and limited access systems 

– but there nevertheless have been several notable 

cases that arise from these circumstances. The 

ultimate challenge for a company is developing and 

executing on protocols to protect commercially 

valuable information in all business contexts. 

CD: What impact is technological 
change – including mobile 
communications and data networks – 
having on the vulnerability of corporate 
trade secrets? Are these vulnerabilities 
contributing to a rise in trade secrets 
disputes?

Marks: The most significant risks to company 

trade secrets arise from the ease of access to and 

the transferability of electronic data. A company’s 

trade secrets are no longer kept in a hard copy 

binder locked away in a safe. Confidential and 

proprietary information is routinely discussed, 

routed and stored within a company’s electronic 

network, and every company relies on a host of 

computer systems, electronic storage technologies 

and a variety of terminals and devices, including 

smart phones owned and controlled by individual 

employees. Information is being compromised by 

hard copy theft, emailing of company information 

to personal accounts, CD burning and the transfer 

of data to thumb drives and FTP sites. Companies 

must focus on responding to the latest threats, such 

as the unauthorised, or at least unregulated, storage 

of volumes of information in the cloud with third 

party file sharing sites. The complexity of electronic 

technology is far greater today than it was even just a 

few years ago, and this trend will only continue.  
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Companies’ vigilance in protecting their trade secrets 

must match this growth. 

CD: What potential threats are posed 
by new employees? How important are 
screening processes and background 
checks to ensuring the company 
does not put its trade secrets in 
jeopardy?

Marks: It is not out of the ordinary 

for newly hired employees to be given 

nearly unfettered access to a company’s 

computer systems, and, by extension, easy 

access to the company’s most sensitive 

and proprietary information. Keeping track 

of who has access to what information 

is also challenging. It is therefore vital 

to have policies and protocols in place that allow 

companies to learn about whom they are hiring 

before access to systems is permitted and that 

convey to new employees the company’s protective 

attitude towards proprietary information. Every 

company should have pre-hiring protocols that 

include comprehensive background checks, whether 

conducted in-house or by third-party investigators 

and then require follow-up to the background 

checks. Companies often make the mistake of 

doing the screening, but not following up on red 

flags that are identified during the process. Just as 

important, as part of the on-boarding process, it 

should be stressed in communications to newly hired 

employees that the company has a commitment 

to, and culture of, protecting trade secrets, abiding 

by and enforcing non-disclosure agreements, and 

ensuring that anyone given access to trade secrets 

understands the serious consequences of disclosure. 

In industries where a company’s value is tied to its 

ideas, it is imperative that the company diligently take 

precautionary actions.

CD: How can firms protect against, 
or reduce the chances of, relinquishing 
their trade secrets to loss or theft? Is 
there a ‘one-size-fits-all solution’, or 
are tailor-made policies and procedures 
necessary when forming a strategy?

Marks: There are several measures that should 

be considered in formulating an overall company 
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strategy for trade secret protection. The starting 

point is implementing and enforcing strict post-

employment restrictive covenants – in the form of 

non-compete and non-solicitation agreements – with 

employees and non-disclosure agreements with third 

parties, including potential investors, joint venture 

prospects and vendors. Additionally, protection of 

a company’s proprietary information should be 

accounted for in various internal and external policies 

and procedures, including: on boarding checklists 

and exit interview protocols; confidentiality policies, 

including annual training and discipline for improper 

disclosures; work from home policies; marking 

internal memoranda and notebooks as confidential; 

maintaining secure spaces and password-protected 

computers, servers and drives; and social media, cell 

phone, USB and internet usage policies. Companies 

should also consider employing mechanisms 

to watch for employees who are downloading, 

transferring or printing large volumes of documents 

or information as well as software solutions to 

prevent such actions. Ultimately, in evaluating 

whether a company’s asserted trade secrets should 

be treated as such, a court will inquire as to whether 
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the company employed ‘reasonable security 

measures’ to maintain their confidentiality. Diligent 

implementation of appropriate protective measures 

is the best practice for ensuring that a company’s 

trade secrets are respected. 

CD: If security protocols fail and trade 
secrets are stolen, or suspected of 
being stolen, what legal options might a 
company have at its disposal?

Marks: While there are different paths for 

addressing a possible theft of trade secrets, a 

required aspect of any approach is mounting a 

quick responsive action. A swift investigation, 

whether led by internal staff or by outside counsel, is 

necessary to get a handle on the situation. Relevant 

employees should be immediately interviewed and 

the company should make immediate efforts to 

obtain the return of any truly proprietary data. Civil 

and criminal remedies will need to be considered, 

particularly if proprietary company information 

has been misappropriated. The company will likely 

want its outside lawyers to seek a civil injunction 

on an expedited basis that would prevent the 

suspected culprits from using or disseminating the 

stolen information. Civil actions can also provide 

relief in the form of money damages for lost profits, 

unjust enrichment damages based on the unlawful 

acquisition by the competitor, and imputed licensing 

and royalty fees. Experienced counsel may also 

assist the proper authorities in investigating criminal 

misconduct, which may also prove constructive in 

protecting the company’s trade secrets.

CD: What about the other side of 
the coin? What advice would you give 
to companies that are bringing on 
new employees, from competitors or 
otherwise?

Marks: There are several golden rules for 

onboarding new employees; a few that are 

particularly applicable if the new hires are coming 

from a competitor. First, a new employer must 

request and review copies of all employment 

agreements applicable to the employee. Courts 

now expect that a new employer will analyse such 

agreements and take steps to protect the former 

employer’s legitimate business interests. Second, 

it is imperative to instruct any new employee to 

leave everything behind and to use diligence in 

making certain that they did not inadvertently bring 

proprietary information belonging to the former 

employer with him or her on a personal device or in 

files. Lastly, human resources and other responsible 

departments should employ a heightened level of 

scrutiny when their company hires a team from 

a competitor. The group dynamic often fosters 

greater opportunities for misappropriation to occur, 

so administrators and in-house counsel need to 

follow up with and monitor these new employees 
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on the importance of honouring their obligations 

and preserving the confidentiality of their former 

employer’s trade secrets.

CD: On the litigation front, how 
important is solid preparation, including 
sound e-discovery, when beginning to 
engage in trade secrets litigation?

Marks: Preparation from the outset is particularly 

important in trade secrets litigation. Trade secret 

cases by their nature are data and document 

intensive. It is therefore critical, for both prospective 

plaintiffs and defendants, to preserve all relevant 

electronic data and documents once litigation 

appears likely. This means that a forensic computer 

consultant will likely need to be engaged in order to 

image all personal computers and devices of involved 

employees. The images will then need to be kept by 

counsel so that data can be produced in litigation, 

when necessary. Additionally, if your company is 

contemplating initiating a misappropriation lawsuit, 

care should be taken in identifying the trade 

secrets at issue – meaning what in fact was taken 

– and gathering evidence of how the proprietary 

information was wrongfully acquired, how that 

information generates value for the company from 

not being generally known, and how the company’s 

trade secrets have been subject to efforts to maintain 

their secrecy. For a likely defendant, it is imperative 

to take steps to limit dissemination of allegedly 

misappropriated information, thereby mitigating 

potential damages. 

CD: Could you comment on any recent 
trade secret litigation cases of note?

Marks: We have seen a trend in recent years of 

prosecutors pursuing trade secret misappropriations 

as criminal matters, relying in particular on the 

Economic Espionage Act of 1996, a federal statute 

which, in essence, makes it a crime to steal trade 

secrets. Recent prosecutions of note involve 

employees of financial firms obtaining access to 

computer code used by their employers in securities 

trading and attempting to take the code to a new 

employer. Seeking to invoke the prosecutorial 

powers of the federal government as a means to 

protect trade secrets creates a number of issues 

that a prospective plaintiff needs to consider. Most 

fundamentally, if the government agrees that a trade 

secret theft warrants prosecution, the prosecutors 

will be in charge of the matter going forward. 

Although it is conceivable for a plaintiff company 

to pursue a civil case in parallel to a government 

investigation or prosecution, the government often 

intervenes in the civil case and seeks to stay it. 

On the other hand, government involvement will 

advantage a plaintiff as the prosecutor will take 

on the role of collecting evidence and will be able 

to leverage substantial investigative and forensic 

resources. As trade secrets are now more valuable 
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and vulnerable than ever before, the possibility of 

involving prosecutors in a matter offers an additional 

means for companies to protect their proprietary 

information, but also creates new risks and issues to 

be considered.

CD: In your experience, how successful 
are trade secret prosecutions generally? 
How can firms increase the likelihood of 
a favourable outcome?

Marks: As businesses seek to meet the challenges 

of today’s competitive and global markets, securing 

confidential and sensitive information is more critical 

than ever. Courts have come around to recognising 

that even seemingly ordinary business documents 

– product designs, manufacturing processes, 

customer lists, pricing and strategic plans – have 

great proprietary value and can be deserving of 

legal protection. In this connection, not only has 

the incidence of new trade secret cases being filed 

increased, but greater attention is also being paid 

to these cases by the courts, as they often involve 

cutting-edge technologies and battles between 

leading industry competitors. It is no longer the case 

that judges look askance at a trade secret claim for a 

manufacturing process merely because its proprietor 

did not seek patent protection. Accordingly, trade 

secret prosecutions have enjoyed greater success 

as the stakes have increased. And, success is best 

assured for a company that diligently protects its 

secrets and vigorously pursues its rights when it 

realises that a misappropriation has occurred.

CD: What advice can you offer to 
parties on pursuing, or preparing to 
pursue, trade secrets litigation?

Marks: Involving experienced counsel and 

experts at the earliest moment can pay substantial 

dividends. Frequently, the success of a trade secret 

litigation effort is determined at the very beginning 

of a case, during a first-day application to a court 

for an injunction seeking to preclude dissemination 

or use of the plaintiff company’s trade secrets. 

Effective counsel will convey to a court the critical 

nature of the information at issue and the need for 

court intervention. Should circumstances permit, 

experts may also be called upon to speak to the 

value or uniqueness of the trade secrets involved, 

the nature and means of the misappropriation, or the 

measures that had been employed by the company 

to ensure secrecy. On the flip side, the first in-court 

engagement also provides defendant’s counsel a 

prime opportunity to poke holes in the plaintiffs’ 

claims of trade secret protection and to persuade 

the court that an injunction is unnecessary or should 

be limited in scope. In short, the phrase “you only 

get one opportunity to make a first impression” is 

particularly applicable in trade secret litigation.  CD
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YOUR ARBITRATION  
PROCESS SHOULD  
BE ECONOMICAL AND  
EFFICIENT 
BY JEFFREY T. ZAINO

> AMERICAN ARBITRATION ASSOCIATION

Corporate disputes have successfully been 

resolved by arbitration for decades because 

it is an effective way to resolve disputes 

economically, efficiently and with justice. Historically, 

arbitration has been used as an alternative to 

litigation in the United States and worldwide. In 

comparison to arbitration, litigation can be very 

expensive and time consuming. Some arbitration 

critics argue that the costs of arbitration are 

creeping up and that there are longer time periods to 

achieve final resolution of some corporate arbitration 

disputes. The costs, however, do not have to be high 

and arbitration disputes can be resolved far more 

efficiently than litigation. 

This article provides six key suggestions regarding 

how to make your corporate arbitration process 

more economical and efficient.

 

Draft a sound arbitration clause
An arbitration case can be delayed if it does not 

address certain elements of the process such as 

timeframes, amount of arbitrators, etc. This can 

result in an unnecessary waste of time and money 

for the parties that can easily be avoided. There are 

crucial items that should be in all arbitration clauses 

such as amount of arbitrators, locale, disputes to be 

arbitrated, discovery limitations and applicable law.  
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The parties control the process
The parties need to remember that the arbitration 

process is theirs. Unlike when they go into court and 

face a judge or jury, when it comes to arbitration 

the parties can control the arbitration process. This 

includes the arbitration procedures, selection of 

the decision maker (i.e., the arbitrator), amount of 

hearings, and timeframes – all of which 

contribute to the time and cost of the 

arbitration. The parties can disagree 

about the facts of their dispute but 

they should not disagree on how their 

arbitration case will be managed. The 

role of the arbitrator is to facilitate 

and help manage the process for the 

parties, a process that the parties can 

control through mutual agreement. 

The parties, therefore, must express 

their expectations to the arbitrator at 

the outset of the process. A better understanding 

of this fundamental component of arbitration by all 

interested parties, including the arbitrator, will help 

rein in overall costs.

Arbitration is not litigation 
When it comes to arbitration, the attorneys and 

arbitrator should not employ the same tools and 

methods used in court proceedings. Motion practice 

should be limited. Except for live witness testimony 

determined necessary by the arbitrator, the principal 

purpose of the hearing should be oral argument by 

counsel. Except for the exchange and production of 

documents, and the exchange of witness’ lists, there 

should be little, if any, additional discovery. Also, a 

page limit for the hearing briefs should be set by 

mutual agreement by the parties or determined by 

the arbitrator.

Consider appointing a new arbitrator
Parties can both reduce arbitration costs and 

increase the speed of the process should they 

consider using new arbitrators. Not only are new 

arbitrators more available than their seasoned 

counterparts, but they are also far less expensive. 

A new arbitrator will likely have immediate hearing 

dates available and his or her hourly rate may 

be approximately $200 to $500 less than a more 

seasoned arbitrator, addressing both time and cost 

concerns. Sometimes parties are reluctant to take 

a chance on new arbitrators deeming them to be 

YOUR ARBITRATION PROCESS SHOULD BE ECONOMICAL AND...
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unpredictable. New arbitrators, however, are not 

‘new’ to the law profession but merely ‘new’ to the 

panel that they now serve on. Many, if not most, 

new arbitrators on the AAA panel have a minimum 

of 10 years of industry experience, some even with 

20 to 30 years of experience. Also, to be selected 

for various arbitration panels, the new arbitrator will 

have gone through a rigorous interview and review 

process and be properly vetted. 

Utilise new technology
Technology is essential to streamlining the 

arbitration process. Many public and private 

arbitration service providers now offer web filing 

and provide electronic administration (i.e., web sites 

for uploading and viewing documents to achieve 

paperless administration). The parties should take 

advantage of these service offerings and embrace 

technology that both expedites the process and 

reduces overall costs. While embracing technology, 

however, the parties should not become hostage 

to it and completely reject past communication 

methods and technology. For example, sometimes 

it is easier to pick up the phone than communicate 

by a long chain of back and forth emails. All forms of 

technology should be used and the best and most 

efficient method should be utilised for the specific 

situation at hand.

Consider non-traditional/alternative 
dispute resolution methods 

The parties should understand that there are 

numerous arbitration methods beyond the traditional 

that can help them achieve additional cost savings. 

Most private service providers offer an expedited 

arbitration process where earlier hearing dates are 

set, awards are issued in shorter time frames, and 

the overall arbitration costs are significantly reduced. 

Arbitration in general should always be far 

more cost effective and less time consuming in 

comparison to litigation. All must work together – the 

parties, their attorneys and the arbitrator – to make 

sure the process is what it should be: economical, 

efficient and just.  CD   
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WHY AND WHEN ONE 
SHOULD OPT FOR AN 
EMERGENCY ARBITRATOR
BY TATIANA PROSHKINA

> ASSOCIATION FOR INTERNATIONAL ARBITRATION

On average, from the filing of a request for 

arbitration with an arbitral institution it 

takes approximately three or four months 

to constitute a tribunal. If the choice of arbitrator 

is challenged, that process may take even longer. 

However, sometimes a party wishes to prevent the 

other party from disposing of disputed assets or 

evidence. In order to do that, the party needs to 

obtain urgent interim relief at the outset of a dispute 

before the arbitral tribunal is constituted. 

Traditionally, arbitration did not provide an 

opportunity to obtain interim relief until an arbitral 

tribunal was constituted. The only option was to seek 

such relief at a national court. However, in some 

cases, parties may be unwilling to approach a court 

– particularly if the court is in the home jurisdiction 

of the other party. To address this issue, many 

arbitral institutions have recently adopted special 

provisions that provide a mechanism for obtaining 

urgently-needed interim relief at the very outset of 

proceedings. 

The Arbitration Institute at the 
Stockholm Chamber of Commerce 

Since 1 January 2010, the Arbitration Institute at 

the Stockholm Chamber of Commerce (SCC) has 

provided an emergency arbitrator service that allow 

parties to seek interim relief not only prior to the 

constitution of the arbitral tribunal, but prior even 

to commencement of arbitral proceedings. The SCC 
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Emergency Arbitrator Rules are incorporated into the 

Arbitration Rules of the Arbitration Institute of the 

Stockholm Chamber of Commerce (SCC Rules). The 

emergency arbitrator option is in principle applicable 

to all SCC arbitrations, even if an arbitration 

agreement was concluded before 1 January 2010, 

unless the parties specifically agreed otherwise. 

However, it does not prevent a party from requesting 

the courts to grant interim measures.

Upon receipt of a request for the appointment 

of an emergency arbitrator, the SCC Secretariat 

immediately notifies the other party of the 

application because ex parte requests are not 

allowed. The SCC Board then appoints an emergency 

arbitrator within 24 hours of an application. The 

emergency arbitrator has the same powers to issue 

interim measures as an ordinary arbitrator, i.e., 

he may grant any interim measure that he finds 

appropriate. The emergency arbitrator shall deliver 

the decision within five days of the appointment. 

It may take the form of an order or an award and 

must be in writing, reasoned, dated and signed. 

Importantly, although that decision is binding on the 

parties, the subsequent arbitral tribunal is not bound 

by it. 

As follows from the SCC emergency arbitrators’ 

decisions, all have required the applicants to 

demonstrate that they have a prima facia case 

on merits. The majority of emergency arbitrators 

applied a strict standard when analysing whether the 

applicant has shown urgency and irreparable harm. 

The costs of the emergency proceedings are paid 

by the party applying for the appointment of an 

emergency arbitrator upon filing the application. In 

a standard arbitration procedure the cost amounts 

to a total of �18,750 (including VAT as of June 

2014). According to the SCC Statistics, the SCC’s 

emergency arbitrator procedure was used nine 

times between the time it was enacted in 2010 and 

the end of 2013.

The ICC International Court of 
Arbitration 

The 2012 Rules of Arbitration of the International 

Chamber of Commerce (ICC) offer a similar 

emergency arbitrator option (Article 29 of the 

ICC Rules and Appendix V). Emergency arbitrator 

provisions are applicable by default to the 

signatories of the arbitration agreement under the 

ICC Rules if it was concluded after 1 January 2012 

and the parties have not opted out. If an arbitration 

agreement was concluded before 1 January 2012, 

parties may still agree to the emergency arbitrator 

provisions.

The cost of the ICC emergency arbitrator 

proceeding is US$40,000 (excluding VAT) which 

comprises US$10,000 for ICC administrative 

expenses and US$30,000 for the emergency 

arbitrator’s fees and expenses. The party must 

submit proof of payment together with the 

application for emergency measures.

WHY AND WHEN ONE SHOULD OPT FOR AN EMERGENCY...
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The Belgian Centre for Mediation and 
Arbitration

According to Article 26 of the new 2013 Arbitration 

Rules of the Belgian Centre for Mediation and 

Arbitration (CEPANI), it is now also possible to 

request interim and conservatory measures before 

the tribunal is constituted. CEPANI will appoint an 

emergency arbitrator within two working days of 

receiving a request by the secretariat. In principle, 

the emergency arbitrator shall render a decision at 

the latest within 15 days of receipt of the file. The 

cost of the emergency arbitrator proceeding under 

CEPANI Rules amounts to �15,000 (excluding VAT).

The London Court of International 
Arbitration 

The London Court of International Arbitration 

(LCIA) has, for a long time, provided for an alternative 

approach: expedited formation of arbitral tribunals 

in appropriate cases. Pursuant to Article 9, the LCIA 

has discretion to shorten any time limit associated 

with the constitution of the tribunal, but it has to be 

persuaded of the exceptional urgency of the issue. 

Although this approach is sensible in cases where 

emergency actions are required, the LCIA does not 

provide an immediate means of obtaining it from the 

arbitral tribunal.

According to Article 9B of the Draft New 2014 LCIA 

PERSPECTIVES
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Rules, which are expected to be promulgated shortly, 

the LCIA also plans to introduce an emergency 

arbitrator provision. This mechanism provides 

an alternative to the existing one to apply for the 

expedited formation of the tribunal (now referred to 

as ‘urgent formation’ under Article 9A of the 2014 

Draft New Rules).

The emergency arbitrator may be appointed within 

three days of receipt of the applicant’s request and 

has 20 days to make a decision. The decision of the 

emergency arbitrator may take the form of an order 

or award, but in all cases, reasons should be given. 

Also, the decision will lapse automatically unless it 

is confirmed by the arbitral tribunal no later than 

21 days after its formation. The fees and expenses 

of the emergency arbitrator will form part of the 

arbitration costs and shall be determined by the LCIA 

Court and paid out of the parties’ deposits. Which 

party should ultimately bear these costs is to be 

decided by the arbitral tribunal.

Other arbitral institutions
Other arbitral institutions follow a similar approach. 

The latest revisions of the Rules of numerous 

arbitral institutions have also introduced emergency 

arbitrator provisions. Among them are International 

Centre for Dispute Resolution of the American 

Arbitration Association (ICDR/AAA) (Art. 37), the 

World Intellectual Property Organization (WIPO) 

(Art. 49), the Swiss Chambers Arbitration Institution 

(SCAI) (Art. 43), the Japan Commercial Arbitration 

Association (JCAA) (Rule 70.7), the Singapore 

International Arbitration Centre (SIAC) (Art. 26), the 

Australian Centre for International Commercial 

Arbitration (ACICA) (Art. 28), the Netherlands 

Arbitration Institute (NAI) (Art. 22(2)) and P.R.I.M.E. 

Finance (Art. 26). However, notably, the 2012 Rules 

of the China International Economic and Trade 

Arbitration Commission (CIETAC) do not provide for 

an emergency arbitrator option.  CD
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AN INTERNATIONAL 
CODE OF CONDUCT FOR 
ARBITRATORS: BUILDING 
ON EXISTING RULES AND 
ACCREDITATION SYSTEMS

BY DOUG JONES AO
> CLAYTON UTZ

In what has been described as a ‘golden age’ of 

international arbitration, present international 

arbitration practices have for some time enjoyed 

an unparalleled period of growth and proliferation. 

With the growing uptake of the UNCITRAL Model 

Law by states, the legal environment in which 

arbitrations take place has also become increasingly 

accommodating. Courts around the world are 

according greater tolerance and respect to 

arbitration, by treating arbitration as a natural and 

necessary adjunct to a state’s dispute resolution 

processes, rather than as a usurper of judicial 

authority.

Notwithstanding these positive trends, it is 

important that we continue to examine the 

areas in which there is still room for reform and 

development. One such area is arbitrator conduct 

in international arbitrations and this article 

discusses the existing framework on which further 

development can be made.
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A code of conduct for arbitrators
As a starting point, it is worth mentioning that 

the overwhelming majority of arbitrators perform 

commendably in navigating through the procedural 

minefield often created by the parties, and arriving at 

the correct destination on the merits of the dispute. 

Evidently, growth in arbitration is, at its heart, party-

driven. Changes to the legislative regimes, and more 

permissive attitudes by courts no doubt play a role 

in making arbitration more attractive to contracting 

parties. However, there are more arbitrations 

because more parties have chosen arbitration 

as their preferred dispute resolution mechanism, 

which speaks volumes as to the quality of justice 

that is delivered and commercial parties’ faith in the 

arbitration profession.

However, in the absence of judicial appeals, there 

is a need for arbitrators to get it right the first time. 

The disputes that find their way to arbitration are 

increasingly high value and complex, especially 
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as institutions develop procedures to enable 

consolidation of disputes arising out of related 

contracts or involving multiple parties. Principles 

of natural justice can also compel arbitrators to 

give more attention to seemingly unmeritorious 

applications than would a judge. There is indeed a 

heavy responsibility that rests on the shoulders of 

arbitrators.

Against this background, concerns 

regarding the perception of bias 

and conflicts of interest are of vital 

importance. Ensuring that all arbitrators 

abide by the same standards can 

only improve the regard and calibre 

of the profession as a whole. The IBA 

Guidelines on Conflicts of Interest in 

International Arbitration (2004) came 

into existence in this context, providing 

a general standard of best international 

practice for managing conflicts of 

interest. A standardised set of expectations for 

arbitrators makes it easier for arbitrators to ensure 

they do not fall foul of ethical standards, and 

less likely that recalcitrant parties will be able to 

make procedural hay out of a non-issue. In this 

way, the guidelines have a useful role to play both 

as protectors and moderators of challenge to 

arbitrators by the parties.

Based on these principles and real-life examples, 

Part II of the IBA Guidelines lists the various 

situations of potential conflicts into three colour-

coded categories:

Green list – no conflict of interest; no need for 

disclosure.

Orange list – the circumstances may give rise to 

justifiable doubts in the eyes of the parties as to 

the independence and impartiality of the arbitrator. 

Disclosure should be made in order to evaluate any 

potential conflict of interest, however disclosure will 

be purely to open the discussion and will not raise 

any presumption of disqualification.

Red list – the circumstances do give rise to 

justifiable doubts in the eyes of the parties as to 

the independence and impartiality of the arbitrator. 

Situations are divided into ‘waivable’ (where the 

party may waive the right to challenge if certain 

considerations are met, but must do so explicitly) 

and ‘non-waivable’ (actual conflicts, where parties 

have no right of waiver).

Whilst the lists of situations enunciated in the IBA 

“Ensuring that all arbitrators abide by 
the same standards can only improve the 
regard and calibre of the profession as a 
whole.”
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Guidelines are by no means exhaustive, they do 

provide a good starting point for the identification 

and management of conflicts. The guidelines also 

stress (at p. 18) that the mere fact of disclosure will 

not lead to disqualification of the arbitrator, thereby 

shifting the focus from the revelation of actual 

conflicts, to the evaluation of potential conflicts.

A system of accreditation for arbitrators
It then follows that there is also a need for an 

international governing body to establish and 

implement a system of accreditation by which 

arbitrators are recognised and regulated. One such 

international organisation worthy of mention is the 

Chartered Institute of Arbitrators (CIArb).

With over 12,500 members from 120 countries 

and branches in 35 countries, the membership of 

the Chartered Institute and its grades of arbitrator 

rankings are recognised throughout the world as the 

‘gold standard’ for arbitrators, and the qualification 

of membership adorns the letterheads of many 

of the world’s leading international arbitrators. 

Membership grades range from Associate, Member, 

Fellow, to Chartered Arbitrator, each with stringent 

examination requirements. At the level of Fellow 

and Chartered Arbitrator, it is also necessary to 

demonstrate that one has sufficient and relevant 

experience in the field.

The Chartered Institute uses its position to 

promulgate and enforce a Code of Professional and 

Ethical Conduct. The principles set out in the code 

are intended to set out principles for arbitrators to 

refer to in their practice, as well as to help end users 

understand what they can expect from arbitrators. 

It also works to promote public confidence in 

arbitration more generally, and is no doubt part 

of the reason why membership of the Chartered 

Institute is held in high esteem by end users.

All members are contractually obliged to comply 

with the Code of Professional and Ethical Conduct. 

The ethical standards contained in the code are 

the subject of rigorous enforcement by way of 

disciplinary proceedings, which are overseen by 

the Practice and Standards Committee and ad hoc 

disciplinary tribunals that are appointed to deal with 

complaints.

The Chartered Institute also makes a concerted 

effort to instil its core values in young ‘up and 

coming’ arbitration practitioners so as to ensure 

the quality of arbitrators long into the future. There 

are a variety of rewarding ways in which young 

practitioners can be involved in the institute. As an 

example, young members of the Chartered Institute 

have established the Young Members’ Group (YMG) 

and contribute in many ways, such as by working 

actively within the institute to create standards and 

by debating best practice in ADR. The Chartered 

Institute also offers real value to young practitioners, 

as many law firms will look to a Chartered Institute 

qualification as a distinguishing feature when 

recruiting practitioners in dispute resolution.
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Conclusion
In light of calls for developing an international 

code of conduct and regulatory framework, it can 

be seen from the above discussion of the IBA 

Guidelines and the Chartered Institute of Arbitrators 

that there are already in place some arrangements 

to this effect. There is of course the need for further 

discussions, however, it is important to build on 

what has already been done. Fortunately, there is a 

healthy culture of critical introspection within the 

international arbitration community, and a desire 

for ongoing reform and development. By leveraging 

the professional memberships that many, if not 

most serious arbitration practitioners possess, 

international arbitration practice can benefit from 

creating an environment that is conducive for the 

efficient and effective resolution of commercial 

disputes.  CD
 

Doug Jones AO

Partner
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data analytics.
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CD: How important is early case 
assessment to expediting the 
arbitration process? Do parties need 
to consider potential discovery 
requirements at this stage?

Robinson: Early case assessment can be a 

powerful tool in assessing the merits of a particular 

dispute or arbitration process. Parties can quickly 

obtain the key documents upon which the case is 

likely to be founded and from there ascertain the 

relative strengths or weaknesses of their claim. In 

addition, the ability to accurately scope the likely 

requirements for subsequent document review 

and production allows the client to make a more 

informed commercial decision with regard to their 

potential investment in the dispute. Many clients see 

litigation matters as investment decisions and the 

commitment of potentially millions of pounds needs 

to be based on the most accurate assessment of 

the likely chance of success couple with the best 

estimate of potential costs. 

CD: What challenges tend to arise 
when trying to quantify damages and 
assess value attached to a dispute?

Robinson: Ascertaining the potential damages 

or value of any dispute can be very challenging and 

the opposing parties are likely to have drastically 

differing views as to the financial impact of a dispute. 

For example, in a recent matter we have seen two 

parties arguing the potential value of the claim 

in litigation with one side stating that the claim is 

worth circa £10m and the other side claiming that 

the actual value is nearer to £100,000. It is therefore 

important to engage your experts at an early stage 

to ensure a credible and accurate assessment of the 

potential quantum is made and then weighed against 

the potential costs of the litigation or arbitration 

process in order to arrive at an informed decision 

as to whether the case should be pursued. We are 

seeing clients showing a greater interest in leveraging 

technology in order to provide the data upon which 

the legal team and expert can make a far quicker 

assessment of the case. 

CD: Arbitrators and lawyers regularly 
stipulate the need for comprehensive 
expert evidence, which can be 
expensive and time consuming to 
gather. Do parties generally appreciate 
the costs involved, and how can budget 
dictate the expert witness process?

Robinson: Any process involving the use 

of an expert witness has the potential to be 

underestimated by the parties to a dispute. 

Therefore it is vital to ensure that the level of expert 

involvement and the potential costs for that expert 

involvement are accurately assessed as early as 

possible. This process can be significantly expedited 

 EVIDENCE AND DISCOVERY IN ARBITRATION – ESTABLISHING... 



CORPORATE DISPUTES  Jul-Sep 2014126 www.corporatedisputesmagazine.com

ONE-ON-ONE INTERVIEW

by the use of early case assessment technology 

which can allow the experts to gain a far greater 

understanding of the potential issues in the case than 

would otherwise have been possible in the past. The 

use of technologies such as conceptual searching, 

clustering and assisted review allow the key themes 

and issues within the dataset to be identified and 

brought to the attention of the legal team and their 

experts, who can then provide the client with an 

accurate assessment of their potential involvement 

and therefore the associated costs.

CD: What additional complexities tend 
to arise when gathering evidence in 
cross-border cases, and how do these 
add to the costs?

Robinson: There are certainly many complexities 

that can arise from gathering evidence in cross-

border matters and the data protection and privacy 

considerations of foreign jurisdictions can often 

require a very different approach to the capture and 

review of electronic evidence. It may well be the 

case that all document collection, processing and 

review will need to take place ‘in-country’ with only 

the relevant items being then produced for provision 

out of that jurisdiction. Technology has advanced 

and allows us the ability to implement quite powerful 

solutions, sometimes within our overseas offices, or 

if required within the offices of the client itself, which 

still allow us the ability to process large volumes 

of information and apply advanced analytics to 

allow the most relevant information to be quickly 

identified and reviewed ahead of its production in 

the proceedings. As a global firm we are well aware 

of the considerations, both legal and cultural, that 

are likely to apply in most countries, and it is vital 

to ensure any data preservation and collection plan 

makes full provision for such issues.

CD: What practical steps can parties 
take to manage the cost of evidence 
gathering in arbitration? What changes 
can they make in terms of the size of 
teams assembled, for instance? 

Robinson: Parties involved in the gathering of 

evidence for arbitration matters should certainly look 

to embrace some of the advanced technology which 

is now available to assist them in the assessment 

and review of electronic evidence. The ability to more 

quickly identify the key information upon which the 

proceedings are likely to turn is a key weapon in 

any lawyer’s armoury; with the use of analytics and 

assisted review technologies potentially saving many 

months of preparation which would otherwise have 

been undertaken in a more manual fashion. However 

we are now seeing our corporate clients beginning 

to more proactively identify and manage data as they 

are ever-more aware that they are likely to have to 

produce this in multiple litigation, regulatory
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and other investigative type matters in the coming 

months and years.

CD: In what ways can arbitrators 
and the parties themselves 
exert more control over the 
arbitration process? To what 
extent should they look to 
limit the amount of evidence 
presented, where possible?

Robinson: The underlying volume of 

electronic evidence involved in dispute 

and arbitration matters is certainly 

increasing year on year. It is therefore 

important that parties to such matters 

take full advantage of approaches which 

are now available to very quickly identify 

the potentially relevant data and then arrive at the 

set of documents upon which the case is to be built. 

The ongoing advancements in analytic and assisted 

review technologies now allow the document review 

process to be accelerated in a way which simply was 

not possible a few short years ago. Our experience 

is that the application of such technologies and 

services can dramatically reduce the time and costs 

of document review while arriving at a higher quality 

of work product than would have been possible 

using more traditional review processes. We look for 

opportunities to sit down with clients to discuss their 

requirements at an early stage in proceedings as 

there can often be great value time and cost savings 

that can accrue from the correct application of 

technology to the potentially large data sets that they 

are looking to assess and review.

CD: What overall advice can you 
offer to parties on striking a balance 
between the discovery process and the 
economics of pursuing arbitration?

Robinson: It is absolutely vital that those involved 

in any dispute understand that there is likely to be 

a point at which the case becomes economically 

unviable and this must not be overlooked in the ‘fog 

of war’. Early case assessment can assist parties 

at the very earliest stages of the dispute accelerate 

the involvement of their experts in order to form a 

Peter Robinson,
Deloitte LLP

“It is absolutely vital that those involved in 
any dispute understand that there is likely 
to be a point at which the case becomes 
economically unviable and this must not 
be overlooked in the ‘fog of war’.”
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more accurate picture of the potential strengths and 

weaknesses in their case, the potential quantum, as 

well as the potential costs that are likely to accrue. 

As technology advances and clients’ understanding 

of the potential complexities and costs involved 

in arbitration and litigation matters increases, 

it is almost certain that such technology-driven 

approaches will become more commonplace. The 

ability of technology to assist the parties in arriving at 

a far more informed view of the potential investment 

they are making in the litigation process will 

undoubtedly increase the cost-effectiveness of such 

matters in the coming years.  CD
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PROBLEMS TRIGGERED 
BY DISCLOSURE OF 
THIRD-PARTY FUNDING IN 
INTERNATIONAL  
ARBITRATION
BY BERNARDO M. CREMADES, JR.

> B. CREMADES & ASOCIADOS

In essence, third-party funding (TPF) is a business 

transaction whereby a funder pays the litigant’s 

costs and expenses in exchange for the 

assignment of a share of the litigant’s recovery. If 

the funded litigant loses, the funder will lose the 

investment; if the claim is successful, either in 

litigation or settlement, the funder will receive a 

portion or percentage of the recovery.

Some local jurisdictions have precise rules on 

whether the existence of TPF should be disclosed. 

For example, in 2011 the Federal Court of Australia 

issued Practice Note CM 17, which requires parties 

to disclose a TPF relationship at or prior to the initial 

case management conference. More recently, in 

December 2013, the Supreme Court of New Zealand 

ruled that, when a litigation funder is involved, at the 

commencement of the proceeding, a party should 

disclose the identity of the funder and its amenability 

to the jurisdiction of the courts of New Zealand. See 

Waterhouse v Contractors Bonding Ltd [2013] NZSC 

89. In the United States a fee agreement, or who paid 

it, and the amount paid has no relevance to the legal 

advice to be given and, therefore, normally it is not 

privileged. This is important because under Rule 3.3 



CORPORATE DISPUTES  Jul-Sep 2014130 www.corporatedisputesmagazine.com

PERSPECTIVES

of the ABA Model Rules of Professional Conduct a 

lawyer “shall not knowingly... make a false statement 

of fact or law to a tribunal...” and thus should be 

obliged to disclose the existence of TPF if asked by 

the court.

As opposed to local litigation, to my knowledge, 

none of the international arbitration rules contain 

any provision requiring a funded party to disclose 

any information about the funding, the identity of the 

funder or the specifics of the funding. However, if a 

party learns that his adversary is being funded, this 

may prompt certain strategies or motions.

Applications for security
The non-funded party will surely apply to the 

tribunal for security for costs or security for the 

sums in dispute. In our opinion, the presence of 

a funding agreement itself should not generally 

result in an award for security for costs or for the 

underlying sum in dispute. One may argue that when 

a funding agreement is in place, the funder may 

cut off the funding at any time, but this is not very 

different from the risk of any litigant going bankrupt. 

Security is more likely to be awarded if the funded 

party’s financial incapability appears to be the result 

of deliberate action to isolate itself from potential 

liability, while maintaining the upside potential of a 

favourable merits award. This is the situation, for 

example, in the so-called ‘hit and run arbitration’, 

where the litigant is a subsidiary that has been 

purposely deprived of its assets and which is being 

funded by its parent company, and the latter is not 

responsible for the payment of any liability or costs 

but will benefit from any recovery.

Cost allocation schemes
Claimants are generally reluctant to mention the 

existence of a TPF agreement to the tribunal in order 

to prevent an unfavourable award on costs. However, 

the few arbitration tribunals that have explicitly 

dealt with the question so far have confirmed the 

irrelevance of TPF for the allocation of costs. Among 

them is a case under the Arbitration Rules of the 

International Centre for Settlement of Investment 

Disputes (commonly known as ICSID) in which the 

tribunal rejected the respondent State’s application 

for an award on costs and found “no principle why 

any such third party financing arrangement should 

be taken into consideration in determining the 

amount of recovery by the Claimants of their costs”. 

See Kardassopoulos et al. v. Republic of Georgia, 

ICSID Cases Nos. ARB/05/18 and ARB/07/15, Award 

dated March 3, 2010, para. 691. The tribunal also 

applied by analogy a provision of the applicable 

bilateral investment treaties to the arbitration which 

stipulated that a respondent State “shall not raise as 

an objection at any stage of the proceedings the fact 

that the investor has received compensation or an 

indemnity under an insurance contract in respect of 

all or part of the damages incurred.” Id. 
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Objections to jurisdiction
The disclosure of a TPF agreement may also 

generate jurisdiction issues. In Teinver, S.A. et al. v. 

Argentina, after filing the request for arbitration, the 

claimants (i) assigned to an affiliate the proceeds 

of a potential award in the arbitration; and (ii) later 

executed a funding agreement with Burford Capital 

Limited whereby the latter would cover the costs 

of the claimants in exchange for the assignment 

of some of the proceeds of the arbitration. The 

existence of this agreement surfaced at some 

point during the arbitration and Argentina argued 

that Burford was the only party that would seem 

to potentially benefit in the case of a hypothetical 

award. According to Argentina, Burford did not meet 

the basic jurisdictional requirements under the 

ICSID Convention because it was not an investor in 

Argentina, nor was it a company organised in Spain 

that could invoke the Spain-Argentina Treaty on 

Reciprocal Promotion and Protection of Investments 

of 3 October 1991. See Teinver S.A. et al. v. Argentina, 

ICSID Case No. ARB/09/1, Decision on Jurisdiction 

dated 21 December 2012, para. 245-246.

The arbitral tribunal did not engage in the 

discussion of whether the claimant was still the 

party to the arbitration. Instead, the tribunal focused 

on article 25 of the ICSID Convention, which defines 

“national of another contracting state” as “any 

juridical person which had the nationality of a 

Contracting State other than the State party to the 

dispute on the date on which the parties consented 

to submit such dispute to conciliation or arbitration” 

PROBLEMS TRIGGERED BY DISCLOSURE OF THIRD-PARTY...
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(emphasis added). Since the assignment and funding 

agreements were executed after the request for 

arbitration had been filed, the tribunal held that 

the claimants fell within article 25 of the ICSID 

Convention. Id., para. 259. However, the reasoning 

of the tribunal omits what would have happened 

if the assignment and funding agreements had 

been entered into prior to initiating the arbitration. 

Therefore, the question remains and respondent 

States may in the future file objections on jurisdiction 

on that basis.

Sovereignty issues
The existence of a TPF agreement is particularly 

sensitive when the funded party is a State or a 

government entity because such agreement may 

entail public policy considerations. In these cases, 

the funded party and the financier will have a special 

interest in maintaining confidentiality for two specific 

reasons: (i) a State party may be sensitive to issues 

of sovereign authority or domestic politics, including 

but not limited to an interest in avoiding any public 

perception that the funder may exercise some 

control over the case strategy; and (ii) the general 

public may attribute the State’s measures (e.g., an 

expropriation or regulatory change) to the interest of 

the third-party funder, especially when dealing with 

publicly known corrupt governments.

A note on settlement negotiations
The willingness of a party to settle the case may 

be influenced if it learns that the counterparty is 

being funded. More specifically, a strong party may 

refuse to settle if it perceives that the opposing party 

lacks staying power or the financial ability to pursue 

the case on its own. On the other hand, a weak party 

may be forced into an early settlement if it discerns 

that an otherwise financially weak opposing party 

is now capable of pursuing the claim to the fullest 

extent.

Conclusion
Arbitral rules should be amended in order to 

foster transparency and to avoid all the problems 

discussed above. Any regulation of disclosure of TPF 

in arbitration rules should preserve the power to 

remove an arbitrator from the panel if linked to the 

relevant funder, but also provide comfort to both the 

funded party and the funder that such disclosure will 

not be used to prejudice their position. In this regard, 

specific rules may be included to prevent the arbitral 

tribunal from taking into consideration the existence 

of TPF in any decision regarding jurisdiction, costs, 

security for costs or security for the underlying 

claims. CD
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ARBITRATION AND 
COMPETITION LAW 
– NEW PROSPECTS 
OF RECOVERY FOR 
VICTIMS OF ANTITRUST 
INFRINGEMENTS
BY IRINA TYMCZYSZYN AND CLAIRE MOREL DE WESTGAVER

> BRYAN CAVE

On 17 April 2014, the EU Parliament adopted 

a text of the Directive on certain rules 

governing actions for damages under 

national law for infringements of the competition 

law provisions of the Member States and of the 

European Union (the Directive). The Directive 

is aimed at facilitating private enforcement 

of European competition law by eliminating 

complications that infringement victims currently 

face when considering compensation claims. 

Member States will have two years from the 

Directive coming into force to implement it in their 

respective legal systems. It is to be expected that 

these changes will result in a significant rise of 

damages claims being pursued before national state 

courts. Furthermore, the preference for arbitration 

when it comes to large scale cross-border disputes 

is undeniable. As such, an equivalent rise of EU 

competition follow-on claims being submitted to 

arbitration would appear natural. 
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Under the current regime, only a fraction of 

antitrust infringements are followed by civil actions. 

The Commission estimates that in the last seven 

years only 25 percent of infringement decisions 

have resulted in damages claims. This means that a 

vast majority of parties who have suffered a loss as 

a result of a violation of European competition law 

fail to enforce their right to compensation. Certain 

victims may be unaware of the violation in the first 

place. In addition, some victims may 

have suffered minimal or no loss as 

a result of the violation. In any event, 

as things stand at present, a number 

of obstacles prevent victims from 

pursuing a claim against infringers. 

Apart from the general costs and 

risks inherent in legal proceedings, 

there are also complications specific 

to tort claims arising out of violations 

of EU competition law. These 

include, but are not limited to, the 

inaccessibility of evidence, the lack 

of harmonisation between the Member States’ 

respective legal systems in respect of crucial issues 

such as limitation periods, nature and scope of 

damages, passing-on defence and evidentiary 

value of previous liability decisions. In this context, 

the Directive offers new prospects of recovery for 

victims of antitrust infringements.

Disputes involving competition law issues almost 

invariably arise in an international context, whereby 

international arbitration has been by far the 

preferred means of resolving cross-border disputes. 

All competition law issues relating to the private 

enforcement of antitrust law are generally arbitrable; 

the only limitation to arbitrability being matters 

concerning the public aspects of competition law 

which are reserved to the Commission or national 

competition authorities (e.g., imposing fines). 

Consequently, arbitral tribunals have been dealing 

with disputes involving competition law issues for 

decades. These arbitration cases typically involve 

allegations that a counterpart has acted in breach 

of competition law, for example by abusing its 

dominant position in the performance (or non-

performance) of the agreement. Arbitral tribunals 

are also often asked to determine whether a 

contractual provision should be invalidated on 

the basis that its terms allegedly contravene EU 

“Disputes involving competition 
law issues almost invariably arise 
in an international context, whereby 
international arbitration has been by far 
the preferred means of resolving cross-
border disputes.”
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competition law. Under this scenario the allegation 

that the agreement in question has the object or an 

effect of distorting competition on a certain market, 

is generally made as part of defending a claim or 

counterclaim. 

Whilst arbitrations involving competition law issues 

are generally characterised as ordinary commercial 

arbitrations, they tend to give rise to specific 

questions. Because of their public policy nature, 

Articles 101 and 102 of the EU Treaty are mandatory 

and need to be applied regardless of the national 

law chosen by the parties as the governing law of 

the agreement. Further, under Article 5(ii) b) of the 

New York Convention, enforcement of an award 

may be refused if the award contravenes public 

policy. Therefore an award which contravenes EU 

competition law may be annulled or its enforcement 

by a national court may be denied (although 

enforcement can generally be refused only in 

exceptional circumstances). As arbitrators have a 

duty to render an enforceable award, they may find 

themselves in a situation where they need to raise 

competition law issues ex officio, which in arbitration 

is particularly unusual, given the consensual nature 

of the procedure.

The potential advantages of arbitrating 

competition issues have been recognised by the 

EU Commission. Arbitration is indeed the norm 

for private actions relating to an alleged breach 

of a commitment included in a merger clearance 

decision by the Commission. Most of such 

commitments contain arbitration clauses which are 

however drafted in quite a specific way. Similarly 

to the arbitration clauses contained in bilateral 

investment treaties, arbitration clauses contained 

in merger clearance decisions are binding on the 

merged entity and provide ‘interested third parties’ 

with a right to arbitration. Those ‘interested third 

parties’ consent to arbitration by commencing 

arbitral proceedings pursuant to those arbitration 

clauses. This mechanism provides a recourse for 

the ‘interested third parties’ adversely affected by a 

merged company’s failure to comply with what are 

essentially conditions upon which the merger had 

been cleared. Nevertheless, despite the frequent 

insertion of these arbitration clauses in clearance 

decisions, in practice, these arbitrations remain 

very rare. The first (and to date only) reported 

case decided in February 2012 arose out of the 

acquisition of sole control by Newscorp over two 

Italian pay-TV broadcasters (Reti Televisive Italiane v. 

Sky Italia, ICC Case No. 16974/FM/GZ). 

Whilst the Directive does not expressly 

contemplate follow-on claims to be pursued by 

arbitration rather than litigation in national courts, 

there is nothing in the Directive or elsewhere that 

prevents claimants to submit damages claims to 

arbitration. Damages claims may be referred to 

arbitration in two main ways. First, for a number 

of reasons, parties may agree to have such claims 

resolved through arbitration by way of a submission 

agreement. The obvious reason is confidentiality 
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but, depending on the other fora available to the 

claimant, expertise of the decision makers, flexibility 

and control over costs and shifting rules may be 

appealing as well. Second, arbitral proceedings may 

be commenced pursuant to an arbitration clause 

included in an existing agreement. This is of course 

only possible where there is an existing relationship 

between the parties, like in cases where the claimant 

purchased cartel products directly from a cartel 

member and the purchase agreement or applicable 

terms and conditions have an arbitration clause. In 

this case, the tortious nature of a claim for damages 

would generally not prevent the use of arbitration, 

provided that the claim falls within the scope of the 

relevant arbitration agreement. However, the law 

applicable to the tort claim may be different than the 

governing law of the contract. In this regard, Article 

6(3) of Rome II Regulation – which an arbitral tribunal 

may or may not choose to apply to designate the 

applicable substantive law – provides that the law 

applicable to a non-contractual obligation arising 

out of a restriction of competition, shall be the law 

of the country where the market is, or is likely to be, 

affected.

The Directive will provide victims of infringements 

of EU competition law with new ammunition for 

the recovery of their loss. Whether the infringement 

materialised as a breach of merger clearance 

commitment or has been the subject of a decision 

by a competition authority, commercial stakeholders 

financially impacted by these violations of EU 

competition law will inevitably recognise the shortfall 

and the prospects of recovery that arbitration may 

bring to the table.   CD
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CD: Could you explain what makes the 
analysis in an international arbitration 
regarding a mining venture different 
from disputes regarding other types of 
operations?

Burrows: The main difference is that the 

economic analysis is typically prospective in nature 

as disputes often occur well before production 

starts. Mining projects often span decades from 

the initial geological work to initiation of 

production and ultimately a working mine. 

Mining can be divided into six phases: first, 

geoscience surveys; second, exploration;  

third, discovery, which depends on field 

work, investment and quality geoscience 

to bring exploration to the development 

state; fourth, development, which includes 

pre-feasibility studies, metallurgical 

testing and evaluation, creation of a 

block resource model, a feasibility study, 

detailed engineering, raising capital and 

site preparation and construction; fifth, 

production; and, finally, reclamation after the end 

of commercial mining. A typical time line for the 

investment process would be three-plus years for 

exploration, six months for the preliminary economic 

assessment; 1-2 years for feasibility studies and 

detailed engineering; and 1-2 years for construction 

and site preparation. However, some projects can 

take decades to develop, particularly if there are 

significant environmental issues, a difficult operating 

environment or social concerns.

CD: Can you explain the role o f the 
economist in these kinds of disputes?

Burrows: My involvement is typically needed 

when there is a dispute over the value of assets. 

However, unlike most disputes, the valuation analyst 

in a dispute involving a mineral property will often 

have little or no information on historical revenues, 

operating costs or profits. The valuation must be 

based entirely on an analysis of future investment 

outlays and revenues, operating costs and profits that 

will often occur many years in the future. Information 

on historical costs, revenues and cash flows will 

often have little bearing on the analysis of the value 

of the property. The valuation analysis requires 

Jim Burrows,
CRA

“The valuation must be based entirely 
on an analysis of future investment out-
lays and revenues, operating costs and 
profits that will often occur many years 
in the future.”
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projections of prices, revenues and costs 

based on intimate factual knowledge 

about the technology and the 

industry in question. This analysis 

requires close cooperation 

of the economics expert 

with experts in geology, 

mining engineering and 

process engineering to 

develop a credible 

time path of future 

costs and revenues. 

The calculation of 

discounted cash flows also requires a careful analysis 

of the appropriate risk-adjusted cost of capital for the 

project, as small changes in the cost of capital can 

result in large changes in the value of the project.

CD: Given the potential sums at stake, 
it seems a delicate balance. Is that the 
case?

Burrows: It is. Valuation approaches common 

to other industries, such as comparability analyses 

and historical costs, must be used with care in the 

case of a mining property. Developing a valuation 

based on other comparable assets is reliable only 

if the assets are reasonably and justifiably similar 

to the asset being valued and if it is feasible to 

adjust for the effects on valuation of differences in 

characteristics among the assets. Mineral properties 

vary enormously by factors such as the 

nature of the resource base, including 

depth, type of mineralisation, hard 

rock vs. soft rock, and ore, grade 

and presence of contaminants. 

Other factors affecting mineral 

properties include operating 

costs, stage of development 

such as early exploration 

vs. partially-developed 

projects, amount of 

proven and probable 

reserves and measured, 

indicated and inferred resources, type of mining 

and processing technology, tax environments and 

remaining concession lives. Historical costs invested 

in the project also have limited evidentiary value 

with respect to the value of the project, as there is 

no assurance that historical expenditures will result 

in positive cash flows in the future for any specific 

project. 

CD: Over the course of your career, 
what is the most significant change 
you have seen in how resource rich 
countries and investors approach 
development?

Burrows: Risk, be it financial or political, has 

always existed – especially in countries that are rich 

in natural resources, but lack infrastructure. Disputes 
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between governments and foreign investors have 

always been a possibility. Mining projects are also 

exposed to significant regulatory risk, particularly as 

a result of environmental and social concerns.  Many 

countries have become more active over time in 

regulating the mining industry. In addition, risks of 

expropriation have increased significantly over time 

as countries have increasingly desired to increase 

their control over the natural resources within their 

borders. Different mineral deposits can have quite 

different costs of capital depending on location, as 

investors may apply a premium to deposits located 

in countries that are regarded as risky. Investors are 

much more aware today than they were decades 

ago of the effects of geopolitical risk on the cost of 

capital and accordingly the value of a project. Again, 

adjusting for these value differences requires close 

coordination between the valuation expert and 

mining and process engineers.  CD
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A recent edition of Corporate Disputes looked 

at the rising costs of arbitration, and noted 

that the advantages once perceived over 

litigation, notably lower costs, are fast being eroded. 

So what further dispute resolution alternatives are 

there to arbitration and litigation? Mediation springs 

to mind, and is very valuable. However, it does not 

result in a defined resolution of the dispute, simply 

assisting the parties to an agreement. Mediation 

may, of course, not result in agreement being 

reached. In situations where both parties desire 

a clear result for a dispute, expert determination 

has become a process of choice in resolving 

many commercial disputes, including those that 

are very substantial, and particularly those that 

are technically complex. Expert determination 

is especially useful in multi-party disputes. The 

process is also often set out in Sale & Purchase 

Agreements as a mechanism to resolve aspects of 

the transaction, such as completion accounts on 

which the final consideration is based.

In essence, expert determination results in an 

PERSPECTIVES
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individual expert in the matter of the dispute in 

question, determining or deciding the dispute on a 

binding basis that is not subject to appeal (in some 

cases an expert is appointed, say, to assess the 

value of an asset or business, whereby 

the expert’s valuation is binding but 

the parties are not compelled to 

transact if the price set by the expert 

is not acceptable to one of them). The 

nature of the process lends itself to 

situations where the critical issues are 

of a specific technical nature, perhaps 

accounting or valuation matters, 

a rent review or a construction or 

manufacturing process dispute. The 

role is quasi-judicial in nature. The 

important element is finding the right 

expert.

Expert determinations are typically 

more cost efficient than either 

litigation or arbitration. The procedures used are 

highly flexible, but once agreed between the parties 

and the expert will provide a final and definitive 

resolution to the dispute. The expert determination 

process can be as quick, or as extensive, as the 

parties decide. Once established, the process is 

in the hands of the expert, so it is critical that the 

person selected has the experience, knowledge and 

authority to drive the process forward.

Typically, in appointing the expert the parties will 

first attempt to agree his or her (this article uses 

‘him’, ‘he’ or ‘his’ for grammatical efficiency only) 

appointment. However, due to the contentious 

nature of these matters, the parties may not be able 

to reach agreement. As such, the parties will then 

usually defer to a professional body, such as the 

Institute of Chartered Accountants in England and 

Wales, who will appoint a suitable expert.

Once there is an agreement in place, signed 

by the parties and the expert, the decision of the 

expert is normally final and binding, and is based 

solely on the agreed process to be followed and 

the specific matters that require resolution. The 

expert is both the master and the servant of the 

expert determination agreement. Neither party can 

unilaterally stop him from acting and the expert can 

“In situations where both parties desire 
a clear result for a dispute, expert 
determination has become a process of 
choice in resolving many commercial 
disputes, including those that are very 
substantial, and particularly those that are 
technically complex.”

EXPERT DETERMINATION – AN ALTERNATIVE APPROACH TO ...



www.corporatedisputesmagazine.com CORPORATE DISPUTES  Jul-Sep 2014 143

PERSPECTIVES

act only within his agreed instructions. Courts are 

reluctant to interfere with an expert determination 

procedure once it has begun. It is therefore 

imperative that the process agreed between the 

parties and the expert allows for the relevant issues 

to be suitably examined.

Consequently, it is critical for the parties and 

the expert to examine carefully and agree exactly 

what is at issue, and the process to be followed. 

The agreed process should set out the number of 

submissions each party will make, the timetable, 

protocols for exchanging documents, and the 

expert’s powers to request further information from 

the parties. It is important in the expert’s terms 

of reference to establish the latitude given to the 

expert to resolve disputes between the parties once 

the process has begun, such as rights of access to 

documents held by one party or procedural timings, 

to avoid deadlock.

It is vital that the process is wholly transparent and 

the expert does not engage in unilateral exchanges 

with individual parties (or their advisers). Changes 

to the expert determination process generally 

will require both/all parties’ agreement, while the 

expert has considerable flexibility provided he does 

not stray outside his agreed remit. He can ask for 

additional information, decide whether hearings, 

technical examinations, or site visits are required, 

and whether, for very significant cases on particular 

matters, he requires independent legal advice.

There is no concept of precedence, the process 

is entirely confidential, and there are no externally 

imposed rules, unless the parties opt for a standard 

process available from organisations such as The 

Academy of Experts. Expert determination is final 

and binding, with no right of appeal. It cannot 

generally be set aside other than in instances of 

manifest error or fraud by the expert, both hopefully 

unlikely. A recent judgment (Walton Homes vs. 

Staffordshire County Council [2013] EWCH 2554 (Ch)) 

demonstrates that it is difficult to establish that a 

‘manifest error’ has occurred.

Because the process is entirely focused on the 

issue or issues at question, and the procedure is 

agreed in advance, the exercise tends to be cost 

effective. The expert determination can be over 

fairly minor sums, with relatively simple procedures 

agreed between the parties, generally limited to 

a documents-only determination, through to the 

determination of very substantial disputes, with 

more extensive and sophisticated procedures in 

keeping with the potentially significant sums in 

question.

The expert determination can include reasons 

behind the expert’s decision, or be non-reasoned 

(also referred to as ‘non-speaking’) whereby the 

expert simply presents their conclusion but no 

supporting discussion or explanation. Given the 

desire of the parties to obtain an efficient resolution 

to the dispute, the final and binding nature of the 

decision and provided they have confidence in 

the expert (and they should, or not appoint him in 
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the first place) a non-reasoned award is generally 

preferable.

Generally, unless the agreement providing for the 

appointment of an expert in the event of a dispute 

sets out who will be responsible for their fees, the 

expert’s fees are borne equally by the parties. The 

expert will ensure all outstanding invoices are paid 

before issuing his determination, which will be in 

writing. Frequently, the expert will stipulate in the 

instructions that his fees can be settled by either/the 

other parties, if one party, who perhaps expects an 

adverse result, declines to pay. This ensures that 

the determination of the dispute is not held up by a 

recalcitrant party.

An increasing number of major disputes are being 

resolved through expert determination. This trend 

looks likely to continue.  CD
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NEGOTIATION 101: I  WIN, 
YOU WIN, WE ALL WIN
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When people are confronted with conflict, 

the available styles of dealing with it 

are accommodating, forcing, avoiding, 

compromising or collaborating with each other. 

What might be the most appropriate manner of 

reacting often depends on the circumstances, our 

personalities, prior interactions and the political or 

economic power one has over the other.

Conflict happens when people disagree about 

something. Despite the fact that we have a lot of 

similarities, as long as everyone is different from 

everybody else, we will have conflicts. It happens, 

and it is a natural part of life and work. In order to 

have productive and constructive interactions, there 

must be informal processes, skills and techniques 

for approaching and resolving disagreements. 

Negotiation is one such informal, non-violent means 

of achieving resolution or satisfaction of important 

needs.

Conflict can be positive and healthy, as well as 

a learning and growing experience. When conflict 

is dealt with in a positive way it can be helpful to 

our personal needs and purposes. Unfortunately, 

conflict also has a negative impact when people not 

only disagree but cause hurt feelings and fracture 

relationships. There are options for finding a better 

way to manage or deal with conflict. This can be a 

first step on the way to improving communication, 

solving a problem, and building trust and 

cooperation. This is what you can do:

PERSPECTIVES
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Assure a fair process. The process of interaction 

is just as important as the outcome. People tend to 

react positively when they believe they are being 

treated fairly; when they feel their concerns are 

being heard; and when they feel the game rules are 

neutral and fairly applied. When people believe the 

process is fair they are more willing to accept and 

support the results.

Don’t react. Take the necessary time to cool 

down and resist the natural instinct. Anybody can 

become angry – that is easy – but to be angry with 

the right person and to the proper degree and at 

the appropriate time and for the right 

reasons is not so easy. Give yourself 

the gift of time to think. This can assist 

you in remaining focused on identifying 

and discussing the real needs and 

interests of people, and it can also help 

them work past the emotional stress of 

the moment.

Deal with emotions. Helping 

someone identify and acknowledge 

their feelings tends to reduce the 

intensity of those feelings and allows all 

parties to better focus on the underlying problems 

or issues. All feelings are natural and valid to the 

person holding them, but it is how you deal with the 

feeling that places a value on them. Don’t be afraid 

to recognise or affirm that someone is showing their 

feelings so that empowering that individual may 

improve communication. Once you understand the 

role emotions play in communications, you will be 

able to place yourself in the other person’s shoes. 

That old cliché means you have empathy, a quality 

that can be cultivated by developing genuine interest 

in other people.

Attack the problem and not the person. Keep an 

objective eye on the real problem and detach your 

feelings about the person presenting it. Ask clarifying 

or probing questions to better understand the actual 

issue and do not blame but try to view the situation 

from the other person’s perspective. Be careful 

to check assumptions and consider sharing your 

perceptions as a way to verify them for accuracy.

Practice direct communication. Speak directly to 

the other person and use “I” statements such as, 

“I think...”, “I feel...”, “I need” and be clear about 

points of agreement. Use positive body language 

to show attention and ask questions to clarify that 

you understand. Paraphrase what has been said to 

“Anytime you demonstrate a 
willingness to listen with a minimum of 
defensiveness, criticism or impatience you 
are giving the gift of understanding and 
earning the right to have it reciprocated.”
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demonstrate you care and understand and begin 

to become more conscious of your communication 

style and your ability to empathise with the feelings 

of others. As you develop a greater sensitivity to the 

needs and desires of family, friends or associates 

you will gain their respect, which will lead to more 

effective communication of those unique thoughts 

that result from your creativity. Anytime you 

demonstrate a willingness to listen with a minimum 

of defensiveness, criticism or impatience you are 

giving the gift of understanding and earning the right 

to have it reciprocated.

Look past positions to underlying interests. A 

position is a person’s limited view of what solution is 

necessary to solve the problem, but until needs and 

underlying interests are ascertained it is not possible 

to generate options that will be mutually beneficial 

and agreeable. You must ask what is important and 

why it is before underlying motivations can identify 

what is fuelling the dispute. Understanding one 

another is a give and take process and the best way 

to get the listening you need is to make the other 

person feel listened to first. Being listened to means 

we are taken seriously, that our ideas and feelings 

are known, and that what we say matters.

Focus on the future. Any ongoing relationship 

you have with someone is longitudinal and can be 

altered to be constructive and improved. What just 

PERSPECTIVES
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happened may be important or it may be trivial 

depending on how you want to make it appear 

just now. Remember, in a marathon you must pace 

yourself and believe that things will improve if only 

you give it the chance.

How to be assertive without being rude
There is sometimes a need to be assertive without 

coming off as arrogant, aggressive and offensive; 

or ignoring your self-interests and being perceived 

as timid, submissive and a doormat. The art of this 

balance is being confident enough to be assertive of 

personal rights and boundaries while respectful of 

others.

Know the distinction between being assertive 

versus being aggressive or arrogant. Assertive 

people promote their rights rather than stepping on 

those of others.

Have clear boundaries when dealing with others. 

If you are clear where the limits are, then others will 

know as well.

Politely but directly let people know your position. 

Do not allow your position, point of view or feelings 

to be ignored or discounted; your needs are 

important too.

Affirm yourself and your good qualities. Develop 

self-confidence and positive self-esteem. Who better 

is there to love you than yourself?

Know what you want. There is a time and place 

to go along with others, but there is also a time to 

reach for your goals.

Avoid being timid. While aggressiveness steps on 

the rights of others, being timid sacrifices your own 

rights. Do not allow others to roll over you.

Be willing to clearly say either yes or no and stand 

by your answer. Allow yourself to develop opinions 

and maintain them.

Avoid arrogance. Dominance and controlling 

tendencies impinge on others from being 

themselves.

When opinions are in question, give yourself 

permission to disclose yours. Let others know your 

viewpoint and recognise that it is as significant and 

anyone else’s.

Take responsibility for yourself. Do not make 

excuses and require that others around you also 

take responsibility for themselves and their actions. 

Avoid being co-dependent and be careful not to 

dominate others with quieter spirits.

When the communication process breaks down 

we might assume that the other person did not say 

what he or she meant or did not hear what we were 

saying. Usually, both parties to a misunderstanding 

feel that way, but it may be helpful to realise 

that between speaker and listener are filters to 

meaning. We each have unique experiences and 

bring these to bear when choosing words to put 

forth our argument. The speaker, who has a specific 

intention of what she wants to communicate, sends 

a message and that message has an impact on 

the listener. Good communication means having 

the impact you meant to have but every message 
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must pass through a filter of the speaker’s clarity of 

expression and the listener’s ability to comprehend 

what was said. Is it possible that all relevant 

communication occurs in the mind of the listener? 

Because we speak at 250 words per minute but 

comprehend 2500 words per minute, there is often a 

disconnection and the message being sent is not the 

message being received. Also, words convey only a 

small percentage (7 percent) of the message, while 

tone (38 percent) and body language (55 percent) 

constitute the vast bulk of what we mean to say. This 

is why it is important to speak face-to-face when you 

are negotiating something important to you. 

The ability to identify the motivation, need or 

interest of the other negotiator and to recognise or 

satisfy it and ask for what you need is at the heart of 

preventative conflict. Learning and using principled 

negotiation skills raises the probability of both 

parties receiving what each desires, resulting in a 

win-win outcome.

Negotiation should be collaboration and 

collaboration should be empathy and the ability 

to compassionately and emotionally relate to the 

feelings of another, even when you do not agree 

with the person’s opinions or interpretations. This 

empathy is also the ability to relate to your own 

thoughts, emotions and behaviour without being 

imprisoned by them in decision-making during 

conflicts with stress, anxiety or other strong 

emotions. This is emotional intelligence. CD
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CD: In your opinion, what important 
developments have emerged in the US 
tax regime over the past 12-18 months?

Fisher: The most significant developments in 2013 

and 2014 are on the international tax enforcement 

front. The US Department of Justice (DOJ) launched 

an unprecedented program in August 2013 for Swiss 

banking institutions to come forward and disclose 

activities that may have violated US tax law, to 

pay penalties and avoid criminal prosecution; 106 

institutions applied to participate in the first phase 

of the program by year’s end. In May 2014, in a 

highly coordinated effort with US bank regulators, 

the US indicted a prominent Swiss bank, rather 

than deferring prosecution of the institution, as had 

long been the practice in similar cases. The bank 

pled guilty and paid $2.6bn in fines in connection 

with assisting US clients to conceal assets from 

the Internal Revenue Service (IRS). US authorities 

continue to prosecute US persons who have failed to 

disclose secret overseas accounts and to investigate 

and indict foreign banks, bankers and other 

‘enablers’. 

Gregor: The most important development that has 

emerged in the US tax regime over the past 12-18 

months relates to reporting of offshore assets and 

income, as well as related enforcement efforts. The 

federal government and other state taxing authorities 

continue to pursue offshore tax evasion schemes. US 

taxpayers are subject to US income tax on worldwide 

income, and it is illegal to hide assets abroad, or to 

help US taxpayers hide assets abroad, in order to 

avoid or evade US tax. The DOJ is going after financial 

institutions that it alleges have helped US taxpayers 

hide assets abroad, such as Credit Suisse, UBS and 

Bank of Tokyo-Mitsubishi UFJ. The DOJ is continuing 

its efforts and expanding its reach to other banks: on 

30 April 2014, the DOJ issued a press release stating 

that a federal court had entered an order authorising 

the IRS to serve a ‘John Doe summons’ to allow it to 

obtain names of US taxpayers who may have held 

offshore accounts at Canadian Imperial Bank of 

Commerce FirstCaribbean International Bank. We are 

expecting to see a significant uptick in IRS audits of 

individuals holding assets at these accounts in the 

upcoming months.

Curd: The tax code in the United States is very 

complex. While there are many different areas of tax 

that impact international taxation, transfer pricing 

is covered in Section 1.482 of the Internal Revenue 

Code; only one section of a very large code. Transfer 

pricing is my area of expertise, so I cannot speak to 

changes in other areas of tax. The United States has 

had transfer pricing regulations in place since the 

1960s and the current version has largely been in 

place since 1994. There has been significant global 

discussions surrounding transfer pricing and global 
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taxation, but we continue to wait for any significant 

changes.

CD: To what extent is the Internal 
Revenue Service (IRS) increasingly 
aggressive with respect to its focus on 
investigations? What factors are driving 
this enhanced scrutiny and is it leading 
to a rise in tax disputes?

Gregor: The IRS continues to be strategic in the 

cases that it pursues. Given its limited resources, the 

IRS prioritises its targets. Presently, a significant focus 

of inquiry remains offshore tax evasion. This is made 

easier for the IRS because certain non-US banks 

are cooperating and providing names to IRS of US 

taxpayers that are account holders. This is fairly ‘low 

hanging fruit’ and an efficient use of IRS resources. 

This has led to a rise in tax disputes in that area.

Fisher: Since the IRS launched the Offshore 

Voluntary Disclosure Initiative in 2009, over 43,000 

individuals have come forward to disclose secret 

offshore accounts, identify their banks, bankers 

and other professionals, and pay back taxes 

and significant penalties to get back into US tax 

compliance. The disclosures have resulted in a 

‘treasure trove’ of leads identifying jurisdictions, 

banks and individuals around the globe who have 

facilitated US tax evasion. This has led to widespread 

financial industry investigations, with over 100 

criminal indictments, targeted amnesty programs 

and increased intergovernmental cooperation to 

combat tax evasion, including the implementation 

worldwide of the Foreign Account Tax Compliance 

Act (FATCA). In addition, the IRS has reorganised 

its Large Business and International Division (LB&I) 

– its most sophisticated audit function, to focus 

on, and coordinate its activities with respect to, the 

examination of cross-border tax issues. 

CD: Could you explain the Information 
Document Request process and how 
it has evolved in recent years? In your 
opinion, is the IDR process becoming 
too rigorous and overbearing?

Curd: Between 2013 and 2014, the IRS issued 

three directives related to the Information Document 

Request (IDR) process. The primary changes relate to 

the form of the IDR, role of communication between 

the IRS and taxpayer, and added a defined punitive 

enforcement procedure for non-compliance. These 

changes were prompted by problems identified 

by both the IRS and taxpayers. Specifically, a large 

number of taxpayers found that the IDRs often 

contained laundry-list like requests and the taxpayer 

sometimes would not understand the pertinence of 

the items requested. This could lead to prolonged 

document recovery or providing items that were 

not of use for the IRS. Additionally, where the IDR 

had multiple items requested and all but one item 
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was provided to the IRS, the whole IDR would still 

then be treated as being non-compliant due to the 

one missing item. The IRS was similarly plagued 

with problems relating to things such as the timing 

of and lack of full responses to the IDRs. The new 

IDR directives set guidelines on the form of the IDR, 

specifically that each IDR can cover only a single 

issue. Additionally, the IRS is required to discuss 

the draft IDR with the taxpayer prior to issuing. 

The intention of this step is to ensure both parties 

understand how the requested data relates to the 

issue under audit. I believe this is an important 

step as a deeper level of understanding of what 

is wanted by the IRS may give the taxpayer the 

opportunity to propose alternative information or 

data that can better display what the IRS is looking 

for. The limitation of one issue per IDR will likely 

increase the number of IDRs received by a taxpayer, 

but should assist in understanding and compliance. 

I hope that the training that the examiners have 

received will give them the skills required to 

effectively communicate with taxpayers and work 

collaboratively to obtain the information and data 

they need. If this happens, then I believe the new 

IDR procedures are helpful for both the IRS and 

taxpayers.

Fisher: Information-gathering in a US tax 

examination is conducted by the IRS issuance of IDRs 

– written requests for information needed to examine 

a taxpayer. The IDR and taxpayer response process 

was traditionally conducted informally and was 

negotiated on a case-by-case basis. In March 2014, 

LB&I announced new formalised IDR procedures that 

require advance negotiation between the IRS and the 

taxpayer concerning the subject matter and scope 

of an IDR with fairly rigid deadlines for response. If a 

taxpayer fails to respond under the agreed deadlines, 

it is now mandatory that the process escalate with 

the issuance of an administrative summons, which 

can be enforced in a court of law. The advance 

dialogue component of the new process is a ‘best 

practice’ and should lead to better understanding 

and cooperation between taxpayers and the IRS. 

However, the strict deadlines and lack of discretion 

for examiners to avoid proceeding to summons 

enforcement may ultimately lead to unnecessary 

litigation and delays of the examination process in 

certain cases.

Gregor: The new IDR process is more streamlined, 

and taxpayers should be sure to take the process 

seriously. If the taxpayer is not responsive, or does 

not respond in a way that is satisfactory to the 

IRS, the IRS can issue a summons requesting the 

information. If the taxpayer does not comply with 

the summons, the IRS can seek to enforce it in court. 

Quashing a summons is an uphill battle. Courts 

typically, and often without oral argument, deny 

taxpayers motions to quash. Thus, taxpayers’ best 

course is to cooperate with IDRs and any summons, 

unless the requests appear to be an abuse of 
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process. Beyond enforcement implications, ignoring 

IDRs is a bad strategy, and can be a lost opportunity. 

A taxpayer under examination and knows that there 

is a potential disputed issue can use the IDR process 

to frame in the best light possible. Responses need to 

be complete, and not misleading, but the 

taxpayer should use every opportunity to 

make his or her case.

CD: Have you seen an increase 
in cross-border tax disputes 
in recent years? Is this being 
fuelled by greater collaboration 
between tax authorities around 
the world?

Fisher: The rise in cross-border 

tax disputes is largely the result of an 

increasingly global economy and the temptation 

for businesses to engage in tax arbitrage to take 

advantage of varying tax rates in locales where 

they do business around the globe. The amounts at 

issue in these disputes are often staggering, and so 

the intense focus of tax authorities on issues such 

as transfer pricing, hybrid financial instruments, 

inversions and repatriation is not surprising. There 

is no question that there has been a marked 

increase in global intergovernmental cooperation 

in combating tax avoidance, which is fostering 

enhanced civil and criminal tax enforcement. For 

example, the OECD’s ongoing Base Erosion and 

Profit-Shifting (BEPS) project targets the shifting of 

profits to low tax jurisdictions and aims to combat 

harmful tax practices worldwide. And, in addition 

to the variety of tax cooperation in agreements 

already in place and constantly evolving, new 

intergovernmental agreements (IGAs) with the 

US that require transparency and accountability 

in global banking and annual intergovernmental 

sharing of banking information are the cornerstone 

of FATCA. Similar multilateral financial reporting has 

been recommended by the OECD and adopted by 

the G-20, set for implementation by 2017. These 

initiatives will certainly enhance tax compliance and 

transparency, as they are meant to do, but are also so 

complex that their enforcement will inevitably lead to 

additional tax disputes.
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Curd: Transfer pricing audits are initiated by a 

single government against a taxpayer for profit 

reported in that country. Despite the information 

coming from the OECD on things like the BEPS and 

governments sharing information between countries, 

the fact of the matter is each government wants 

to maximise its own tax base, which by definition 

means minimising the tax base of another country. 

This dichotomy makes it difficult for multi-country 

collaboration. The increase in transfer pricing tax 

disputes stems from the complexity of the issue 

where the allocation of profit is often difficult to 

determine and contains ranges of acceptable profit. 

To maximise a tax base, a government will want to 

ensure that the taxpayer is assigning the highest 

point in the acceptable range to their country.

Gregor: Companies that operate on a global 

basis plan their affairs to optimise tax efficiency. 

That is, operations are often structured so that 

income can be sourced to the jurisdictions that 

would result in a lower overall effective tax rate. 

Countries and taxpayers participate in a multilateral 

Advance Pricing Agreement (APA) process to 

provide a single proceeding in which the taxpayer 

can submit the economic information to the various 

taxing authorities, and come up with a process by 

which the parties will analyse the relationships that 

would result in an agreement regarding allocations 

among countries. Mutual Agreement Procedure 
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(MAP) provides a dispute resolution process where 

the parties are unable to reach an agreement. 

Collaboration among countries relates to process, 

not outcomes. Each country has its tax revenue 

interests at the forefront of its positions. The point 

of the process is to set up a fair procedure whereby 

each country believes that its interests are fairly 

represented.

CD: What difficulties do US firms 
face with regard to transfer pricing? 
How can companies reduce the risk of 
entering a transfer pricing dispute?

Gregor: The key to navigating smoothly a transfer 

pricing dispute is to ensure that a firm has done 

its homework. A company that is undertaking a 

transfer pricing arrangement should realise that the 

upfront costs of obtaining a valuation report and 

substantiation work papers can result in significant 

costs savings in the event of a challenge. A taxpayer 

who comes to the table prepared with existing 

substantiation reports may find that a transfer 

pricing audit may be a simple negotiation. However, 

a company without substantiation instead may find 

itself at the mercy of an examiner’s choice of pricing 

and valuation methods. 

Curd: Despite the global scrutiny increase, there 

are still companies that are unprepared for a dispute. 

While annual documentation is a compliance issue 

in many countries, it can be very expensive and time 

consuming to prepare, so taxpayers are sometimes 

constrained to the point that they prepare only a 

minimal amount of support for their transfer pricing. 

When there is a lack of proactive full preparation of 

documentation, transactions can be overlooked and 

not addressed. Then when the audit comes around 

these items are uncovered and can surprise the 

taxpayer, leading to assessments and penalties. When 

transfer pricing is thoroughly reviewed proactively, 

there is less uncertainty. This makes the audit 

process go more smoothly as the tax authority will 

see that the taxpayer has thought through the issues 

and has written support for each transaction. In many 

countries that have penalties, having documentation 

done proactively eliminates the potential for a 

penalty.

Fisher: Transfer pricing remains a subject of 

significant IRS scrutiny, regulation and enforcement. 

The IRS has recently developed internal training 

materials for examiners that encourage a more 

issues-based approach. A company should review 

and consider the new IRS ‘roadmap’ to understand 

how a tax examination would be focused and to 

prepare for an efficient and complete presentation 

of relevant issues should it become the focus of 

a transfer pricing inquiry. Up-front presentation, 

transparency and narrowing of issues are the goals of 

the new audit process. Thus, a company will benefit 

not only from developing the required documentation 
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to support transfer pricing, but from being prepared 

at the outset to present a transfer pricing study and 

to explain to the IRS what drives the business, how 

the business is accounted for and how it is affected 

by the competitive landscape.

CD: No matter what precautions it 
takes, a company may become the 
target of an audit or investigation at 
any time. What should it do in such 
circumstances?

Curd: Taxpayers should be prepared for an audit. 

Having a multinational company makes you a prime 

target for audit. Having complete documentation 

done proactively saves a significant amount of 

time in an audit. It is very important, and now 

expected based on the LB&I Roadmap that came 

out in February 2014, that the taxpayer provides a 

presentation on the company and industry at the 

beginning of the audit. Educating the exam team 

gives them a deeper understanding of issues that 

may have impacted your company during the audit 

cycle. Starting the audit with good communication 

between the taxpayer and audit team helps set 

the stage for a collaborative effort throughout the 

process.

Fisher: Maintaining good contemporaneous 

documentation will serve a company well when 

the inevitable examination occurs. Audits and 

investigations can take years to develop, and 

responsible personnel at the company may change. 

Thus, it is important to develop and preserve in an 

organised fashion not only the key documentation 

supporting and substantiating a tax position, but 

any analysis, rationales, advice, opinions or expert 

review that may be conducted. Care should also 

be taken to preserve applicable privileges where 

appropriate. Overall, the company should seek to 

foster a constructive relationship with the exam 

team, to be cooperative and to keep the focus 

of the inquiry as narrow as possible. A company 

should be prepared to devote adequate staffing 

and resources to an exam. It is often advisable to 

engage outside professionals to oversee the smooth 

functioning of the exam procedurally and logistically 

and to interface as needed with the tax authorities. 

Certainly, in any sensitive tax matter that could lead 

to litigation, criminal or fraud allegations, outside 

counsel should have a significant role.

Gregor: First, a company that is a target of an 

audit or investigation should not panic. No one likes 

to be the target of a taxing authority’s inquiry. But it is 

important to understand the issues the government 

is looking at, and to identify if there really is any issue 

of concern. If there is a key issue, the company needs 

to understand the process, the possible outcomes, 

and the possible exposure. In addition, there are 

financial reporting obligations that apply that the 

company will need to consider. Second, it is good to 
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get counsel involved early to help with the analysis, 

but it is not always necessary to have counsel appear 

before the IRS at the earliest proceedings. It is often 

the case that getting an accountant out front in the 

exam – and have the lawyers behind the 

scenes – may be the right approach in 

more fact-driven inquiries. In contrast, if 

the major issue before the IRS is purely 

legal, rather than computational, getting a 

lawyer in early may be the right approach. 

In addition, if there is any risk of criminal 

exposure, getting legal counsel early is 

critical. 

CD: In what ways do tax 
disputes differ from more 
traditional business-to-business 
disputes? What advice can you 
offer to firms engaged in a dispute with 
US tax authorities, in terms of reaching 
a resolution?

Fisher: In addition to the substantive tax expertise 

required to interface meaningfully with the IRS, US 

tax disputes are conducted in a highly regulated 

administrative setting, so it is important for a 

company to have advisers who understand not only 

the law but the procedures, along with opportunities 

and obstacles that may arise in the process. There 

are a variety of dispute resolution alternatives 

available at each administrative stage, and the 

standards the IRS applies in evaluating settlement at 

each stage differ. Thus, it is important to understand 

the level of discretion the IRS has in attempting 

to negotiate the resolution of a dispute. Also, a 

selection of judicial forums is available in the event 

administrative resolution cannot be achieved and 

litigation is necessary, and the choice of the optimal 

forum involves strategic analysis. Finally, with the full 

resources of the US government behind it, the IRS 

is not generally motivated by the types of business 

considerations that often drive dispute resolution 

in a commercial setting, so it is critical to frame tax 

dispute resolution with an understanding of the IRS 

policy objectives that may be implicated.

Gregor: Traditional business disputes generally 

involve the resolution of economic interests between 
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the parties. Either the plaintiff wants money, or wants 

the other party to do, or cease doing, something. In 

most cases, the matters can be resolved based on 

a dollar value that the parties will agree on. Where 

parties cannot agree, and a lawsuit is filed, 

the plaintiff files a complaint and has the 

burden of proof, by a preponderance of 

the evidence, but there may be a myriad 

of contractually-agreed alternative dispute 

resolution alternatives. There is a more 

structured dispute resolution mechanism 

in tax disputes. The IRS examines a return, 

and then issues a report. The examiner 

does not have the right to take into 

account risks of litigation. The taxpayer has 

a right to file an appeal of the examiner’s 

report with the IRS Office of Appeals, 

pursue very limited alternative dispute 

resolution options or seek redress in one of three 

federal courts. Understanding the administrative law 

aspects to tax litigation is key to resolving a dispute 

quickly.

Curd: There are similarities and differences in 

tax disputes as compared to business-to-business 

disputes. The similarities arise from the fact that the 

two parties will have a long-term relationship so it 

is important that they try to keep the negotiation 

process from becoming too adversarial. However, 

tax disputes are rooted in an argument over law 

and in transfer pricing, the application of the law 

to economics. In this sense, the dispute is more 

like a legal dispute and can become quite intense, 

particularly if elevated to the tax court level.

CD: Tax controversies appear regularly 
in the media and ‘offshore regions’ 
have become a major issue of late. What 
steps can companies take to ensure 
ongoing tax compliance in the US? Do 
you expect to see further governance 
and regulation in this area?

Gregor: Multinational companies that are US 

companies or do business in the United States 

should have access to professionals, either internal 

or external, that can advise on how the US tax 

rules will affect their tax return positions and 

Kathleen Saunders Gregor,
Ropes & Gray LLP

“Understanding the administrative 
law aspects to tax litigation is key to 
resolving a dispute quickly.”
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filing obligations. It is often advisable to develop 

relationships with controversy experts in advance, or 

at least at the onset, of an examination. Incorporating 

a longer-term appeals and litigation strategy can 

be crucial at all stages of an examination process. 

Beyond that, because of the reporting obligations 

that apply to tax return preparers, tax professionals 

– whether internal or external – should know 

and understand the strengths and weaknesses 

of reporting positions. Where a reporting position 

depends on the establishment of facts, maintaining 

contemporaneous records that contain those facts 

in a way that can be accessed and reviewed by tax 

professionals in a controversy context is crucial. In 

many cases, legal costs are driven up by time spent 

reconstructing facts that support a return position. 

For example, the deductibility of a fee depends on 

whether it was paid in connection with an acquisition 

– and therefore capitalised – or as part of ordinary 

and necessary business expenses – and therefore 

deductible – may depend on whether the expenses 

were incurred prior to the date on which a letter of 

intent was signed. It will be important to maintain 

contemporaneous documentation regarding the 

nature of the expenditure, the identities of the 

service provider and the timing of the services. Tax 

professionals will need to keep up with material 

changes in law, which can be obtained through their 

tax advisers or publications.

Curd: The US has very explicit transfer pricing 

documentation requirements so I would not expect 

dramatic change in this area. Annual documentation 

is required to comply with the penalty provision 

exclusion under Section 6662 of the Internal 

Revenue Code. To potentially reduce the number 

of IDRs your company receives in an IRS audit, and 

to avoid being assessed for penalties if the IRS 

proposes an adjustment, make sure the transfer 

pricing documentation is clear by laying out the 

intercompany relationships in both words and 

pictures, explain why market or industry issues 

impact your business and the setting of prices, and 

comply with the 10 required elements as detailed in 

the regulations.

Fisher: The globalisation of US tax compliance 

and enforcement is undeniable and fast-moving. 

Companies must stay abreast of these developments, 

understand how their businesses are affected 

and develop appropriate compliance measures or 

risk severe sanction for non-compliance. Over the 

last five years, the US government has achieved 

unprecedented success in combating foreign banking 

practices that facilitated US tax evasion and has 

precipitated a previously unimaginable reduction 

in banking secrecy practices around the world. The 

implementation of FATCA, the coming multilateral 

financial reporting regime and the BEPS project 

exemplify a new global commitment to financial 
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transparency and cooperation that is specifically 

directed at reducing tax avoidance around the 

globe. The US has also shown a willingness to 

use a variety of both traditional and innovative 

enforcement measures in achieving these goals. 

These include, to date, wide ranging investigations 

and development of leads, extra-territorial summons 

enforcement, institutional and individual criminal 

prosecutions, deferred prosecution agreements, 

imposition of significant civil penalties, creative 

amnesty programs, increased sophistication of cross-

border examination focus and techniques, use and 

negotiation of treaties and other intergovernmental 

cooperation agreements, as well as ground-breaking 

legislation and regulation affecting international 

financial practices. To stay in compliance and avoid 

serious complications, it is more critical than ever 

for businesses to have professional advisers who 

understand the policy and enforcement goals, as well 

as the tools and techniques, of the US tax authorities.  

CD
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For more than 30 years Baker & McKenzie 

has been helping clients achieve their business 

objectives across Africa, by using our local 

insight and relationships to provide clients 

with an integrated service that is supported 

by our global reach, industry expertise and 

best practice. In line with our clients’ needs, 

we work across the entire African continent, 

drawing upon our long-standing local counsel 

relationships. We were one of the first 

international law firms to enter the African 

marketplace by opening an office in Cairo. Since 

then we have expanded into both South Africa 

and Morocco.
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Bindmans

Bindmans is a highly successful law firm 

offering a wide range of expert legal services 

for individuals including employment regulatory 

and criminal law. We have a reputation for 

excellence and for being at the cutting edge of 

legal developments and many of our lawyers 

are nationally recognised as leading experts in 

their fields. Bindmans continues to be ranked by 

Chambers UK and The Legal 500 as one of the 

top firms in London and the UK for its specialist 

areas. We are known for achieving excellent 

results for clients, often in groundbreaking areas 

of law.
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Campbells is widely recognised for its strong 

commercial litigation practice and has particular 

expertise in investment funds disputes and all 

aspects of the liquidations of investment funds. 

Clients range from large international, financial 

and trading organisations to liquidators and 

trustees in bankruptcy of international and 

local entities, participants in investment and 

trust structures and government agencies. 

In particular, we have substantial experience 

acting for liquidators, creditors and shareholders 

of distressed companies in cross border 

liquidations and corporate reorganisations.
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Of Counsel
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Charles River Associates

Founded in 1965, Charles River Associates 

is a leading global consulting firm that offers 

economic, financial, and business management 

expertise to major law firms, corporations, 

accounting firms, and governments around 

the world. CRA has extensive experience 

in international arbitration, including both 

commercial and investment treaty claims, and 

has been engaged in some of the most complex 

and high-profile disputes of recent years. The 

firm provides expert testimony and analytical 

expertise in a variety of industries, including life 

sciences, metals and mining, financial services 

(including banking, finance, and insurance), 

energy, and telecommunication and other 

media.
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Deloitte LLP

Deloitte LLP offers professional services 

to the UK and European market. With over 

14,400 exceptional people in 28 offices in the 

UK and Switzerland, Deloitte has the broadest 

and deepest range of skills of any business 

advisory organisation. We provide professional 

services and advice to many leading businesses, 

government departments and public sector 

bodies, and publish many influential studies and 

thought leadership pieces. Our annual revenues 

reached £2,515m for the financial year ended 31 

May 2013. Deloitte LLP is the UK member firm of 

Deloitte Touche Tohmatsu Limited, a UK private 

company limited by guarantee, and its network 

of member firms, each of which is a legally 

separate and independent entity.
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Grant Thornton is one of the world’s leading 

organisations of independent assurance, tax 

and advisory firms. These firms help dynamic 

organisations unlock their potential for growth 

by providing meaningful, forward looking 

advice. Proactive teams, led by approachable 

partners in these firms, use insights, experience 

and instinct to understand complex issues for 

privately owned, publicly listed and public sector 

clients and help them to find solutions. In the 

UK, we employ over 4400 of the profession’s 

brightest minds, operating from 25 offices.
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Partner

Dallas, TX, US

T: +1 (214) 651 5533

E: david.mccombs@haynesboone.com

Andrew Ehmke

Partner

Dallas, TX, US

T: +1 (214) 651 5116

E: andy.ehmke@haynesboone.com

Jeffrey Wolfson

Partner

Washington, DC, US

T: +1 (202) 651 4565

E: jeff.wolfson@haynesboone.com

Haynes and Boone has extensive experience 

handling post-issuance proceedings before 

the Patent Office. Our in-depth knowledge of 

re-examination proceedings, combined with 

our established patent litigation and appellate 

practices, has made Haynes and Boone one of 

the top 10 filers in the country for inter partes 

review and covered business method petitions 

and for representation of patent owners in these 

contested proceedings. Haynes and Boone is 

an international corporate law firm with offices 

in Texas, New York, California, Washington, 

DC, Shanghai and Mexico City, providing a full 

spectrum of legal services.

E D I T O R I A L  PA RT N E R

Haynes and Boone
www.haynesboone.com
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Kasowitz, Benson, Torres & Friedman LLP 

is a national law firm primarily focusing on 

complex commercial litigation. The firm’s highly 

talented lawyers are committed to pursuing 

creative, aggressive and winning approaches 

to their clients’ most challenging legal matters. 

The firm’s practice encompasses all areas of 

litigation, including antitrust, creditors’ rights 

and bankruptcy, employment practices, general 

corporate and commercial, government affairs, 

insurance recovery, intellectual property, 

international arbitration, mass tort and product 

liability, real estate, securities and white collar 

criminal defence litigation. The firm’s real estate 

and corporate groups handle transactions of 

substantial complexity and size.

www.kasow i t z . comE D I T O R I A L  PA RT N E R

Kasowitz, Benson, Torres 
& Friedman LLP

Aaron H. Marks

Partner

New York, NY, US

T: +1 (212) 506 1721

E: amarks@kasowitz.com
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Woodsford Litigation Funding is a specialist 

funder of commercial litigation and international 

arbitration (commercial and investor-state). Our 

team blends extensive business experience 

with heavy-weight legal expertise from the 

world of litigation and international arbitration. 

We understand the financial implications of a 

dispute as well as its legal merits. This unique 

in-house resource sets us apart: we don’t rely 

on outside counsel to take decisions. WLF is not 

a hedge fund.  We are a UK corporate funding 

from our own balance sheet.  We hold our 

day to day funding capital on-shore and have 

been members of the Association of Litigation 

Funders since its inception.

E D I T O R I A L  PA RT N E R

Woodsford
Litigation Funding

www.woods fo rd l i t i ga t i on fund ing .com

Charles Manduca

Chief Executive Officer

London, UK

T: +44 (0)207 313 8071

E: cmanduca@woodsfordlf.com

Jonathan Barnes

Chief Operating Officer

London, UK

T: +44 (0)207 313 8079

E: jbarnes@woodsfordlf.com

Timothy Mayer

Investment Officer

London, UK

T: +44 (0)207 313 8087

E: tmayer@woodsfordlf.com
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American Arbitration Association 
(AAA)

The global leader in conflict management since 1926, the 

American Arbitration Association (AAA) is a not-for-

profit, public service organisation committed to the resolution 

of disputes through the use of arbitration, mediation, 

conciliation, negotiation, democratic elections and other 

voluntary procedures. In 2011, over 187,000 cases were filed 

with the AAA in a full range of matters including commercial, 

construction, labour, employment, insurance, international and 

claims program disputes. The AAA has promulgated rules and 

procedures for commercial, construction, employment, labour 

and many other kinds of disputes. It has developed a roster of 

impartial expert arbitrators and mediators through 30 offices 

in the United States, and with the ICDR, which has offices in 

Mexico, Singapore, and Bahrain through the BCDR-AAA.

Jeffrey T. Zaino
Vice President
New York, NY, US
T: +1 (212) 484 3224
E: zainoj@adr.org

www.adr.org

O R G A N I S A T I O N

Association for  
International Arbitration

The Association for International Arbitration (AIA) is 

a non-profit organisation open to all those interested in 

ADR, irrespective of nationality and level of experience. 

Since its creation in 2001, AIA strives to bring together the 

global community in the field of ADR. However, AIA is not 

an arbitration institute and does not administer arbitration 

proceedings. AIA’s next big event is the international 

conference ‘Entrusting Antitrust Issues to Arbitration’ in 

Brussels on 19 May 2014. 

Tatiana Proshkina
Manager, Arbitration Projects
Brussels, Belgium
T: +32 2 643 33 07
E: tatiana.proshkina@arbitration-adr.org

Olivia Staines
Manager, Mediation Projects
Brussels, Belgium
T: +32 2 643 33 07
E:  olivia.staines@arbitration-adr.org

Johan Billiet
President
Brussels, Belgium
T: +32 2 643 33 01
E: johan.billiet@billiet-co.be

www.arbitration-adr.org
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International Center for  
Compassionate Organizations

The International Center for Compassionate 
Organizations (ICCO) works to foster cultures of compassion 

in government, business, healthcare systems, service 

agencies, colleges and universities, schools, faith groups and 

other organisations worldwide. The ICCO responds to the 

emerging trend among a broad range of organisations seeking 

to incorporate compassion as a value and practice in their 

relationships with their staff, colleagues, board members, 

customers and communities. The ICCO develops practical 

research, resources, education, consulting, coaching and 

conferences. It takes a nonpolitical, evidence-based and public 

health approach, and assists organisations to effectively 

improve employee engagement, productivity, staff retention, 

profitability and customer satisfaction.

Tony Belak
Senior Fellow 
Louisville, KY, US
T: +1 (502) 345 6763
E: tony.belak@compassionorg.net

www.compassionorg.net
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