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CONFLICTS OF INTEREST

Ethics group opposes dismissal of suit  
over Trump’s alleged conflicts of interest
By Phyllis Lipka-Skupien, Esq.

Members of the hospitality industry and an ethics watchdog group are urging a  
New York federal judge to deny President Donald Trump’s motion to dismiss their  
suit alleging he is violating the U.S. Constitution’s ban on personal profits from his 
executive position. 

Citizens for Responsibility and 
Ethics in Washington et al. v. 
President Donald J. Trump,  
No. 17-cv-458, opposition brief filed, 
2017 WL 3444116 (S.D.N.Y. Aug. 4, 
2017)

The lawsuit, filed in January in the 
U.S. District Court for the Southern 
District of New York by Citizens 
for Responsibility and Ethics 
in Washington, has since been 
amended to add as plaintiffs Eric 
Goode, Jill Phaneuf and Restaurant 
Opportunities Centers United.  

President Donald Trump. REUTERS/Jonathan Ernst

The new plaintiffs were added to support a contention that Trump’s use of his private businesses for official 
government functions has hurt the restaurant and hotel industries and caused them an injury-in-fact. 
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U.S. expands efforts to target corrupt foreign officials
By Michael Casey, Esq., Cori Lable, Esq., and Martin De Luca, Esq. 
Ropes & Gray

In recent years, the U.S. government has 
expanded its anti-corruption enforcement 
efforts and undertaken an unprecedented 
campaign that specifically targets corrupt 
foreign government officials. 

To this end, the Justice Department has 
frozen corrupt foreign officials’ assets in 
the United States and prosecuted foreign 
government officials for participating in 
international bribery schemes.  

The Treasury Department’s Office of Foreign 
Assets Control has supplemented the 
Justice Department’s enforcement efforts 
by sanctioning foreign government officials 
involved with corruption and human rights 
abuses in their home countries. 

In connection with these efforts, the U.S. 
government has attempted to seize billions 
of dollars in corrupt assets, secured the 
convictions of a host of foreign government 
officials, and imposed sanctions on dozens 
of government officials responsible for 
corruption.  

Whether the Trump administration will 
continue with all of these initiatives is an open 
question, although early indications suggest 
that corrupt foreign officials will continue to 
be  targeted for economic sanctions.  

HEIGHTED ENFORCEMENT BY THE 
JUSTICE DEPARTMENT

The Kleptocracy Asset Recovery 
Initiative

In 2010 the Justice Department took aim 
at foreign corruption by introducing the 
Kleptocracy Asset Recovery Initiative. 

As part of that effort, teams of Justice 
Department attorneys, FBI agents and 
Homeland Security Department officials were 
tasked with identifying and seizing assets 
that were present in the United States and 
that were purchased by foreign government 
officials with funds they obtained through 
corruption in their home countries.1  

Since the initiative’s inception, the 
department has brought 26 cases involving 
foreign government officials from more than 
20 countries.3 

In the most notable case to date, it sought 
to recover $1 billion in assets located in the 
United States, the United Kingdom and 
Switzerland through a civil forfeiture action. 
Those assets were allegedly purchased 
with funds stolen from Malaysia’s sovereign 
wealth fund, 1Malaysia Development Berhad.  

While the 1MDB matter has garnered the 
most media attention, it is not the only high-
profile, large-dollar action brought under the 
Kleptocracy Initiative.

Michael Casey (L) is counsel in Ropes & Gray’s government enforcement practice in London. He 
focuses his practice on representing clients in investigations, transactions and regulatory matters 
related to economic sanctions, export controls, money laundering, international corruption, customs 
and the Committee on Foreign Investment in the U.S. review process. Cori Lable (C) is a partner at 
the firm and is a senior foreign legal consultant in its Hong Kong office. She concentrates her practice 
on representing multinational clients throughout Asia in defense of cross-border government 
investigations, enforcement actions and related complex civil litigation. Martin De Luca (R) is an 
associate in the firm’s government enforcement practice in New York. He focuses on white collar 
criminal defense, regulatory enforcement and internal investigations.

The Treasury Department’s Office of Foreign Assets Control has 
supplemented the DOJ’s enforcement efforts by sanctioning 

foreign government officials involved with corruption and 
human rights abuses in their home countries.

At the time, then-Attorney General Eric H. 
Holder Jr. declared the Kleptocracy Initiative 
a “top priority” and part of the agency’s 
broader effort to “deter corruption” and 
“hold offenders accountable.”2  

In another case, the Justice Department 
obtained the forfeiture of $480 million in 
assets held by the family of the late Sani 
Abacha, a former dictator in Nigeria who 
allegedly embezzled funds from the Central 
Bank of Nigeria under the pretense of 
“national security” concerns and then tried 
to launder the funds through U.S. financial 
institutions.4  

Beyond the FCPA: Prosecutions of 
foreign officials

Historically, the Justice Department has 
focused its corruption-related efforts on 
enforcing the Foreign Corrupt Practices Act, 
under which it can pursue those who pay 
bribes to foreign officials. 

Bribe recipients, on the other hand, 
historically have avoided prosecution in the 
United States because the FCPA does not 
prohibit the acceptance of bribes. 

To fill that gap, the Justice Department has 
started to bring cases against such foreign 
government officials under other laws, 
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including federal anti-money laundering 
statutes and the Travel Act. 

The agency has brought several notable 
prosecutions under these laws, including the 
following:

•	 TENEX	 official:	 In	 2014	Vadim	Mikerin,	
the president of the U.S. subsidiary 
of TENEX, a Russian state-owned 
company, pleaded guilty to conspiracy 
to commit money laundering.5 Mikerin 
allegedly accepted over $2.1 million 
in bribes in exchange for giving unfair 
business advantages to U.S. companies 
seeking to buy blended uranium 
from disassembled Russian nuclear 
weapons. Mikerin was sentenced to four 
years in prison and forfeited the illicit 
funds he received. The U.S. defendants 
in the case pleaded guilty to conspiracy 
to violate the FCPA and conspiracy to 
commit wire fraud.

•	 Mexican	 government	 officials:	 After	
the Justice Department filed charges 
against them, two Mexican government 
officials, Ernesto Hernandez and 
Ramiro Ascencio, pleaded guilty to 
conspiracy to commit money laundering 
for participating in a bribery scheme 
involving a Texas-based aviation 
company.6 After receiving the bribes, 
the Mexican government officials used 
their influence to award government 
contracts to the company. Hernandez 
and Ascencio received prison sentences 
of 24 months and 15 months, 
respectively, while the U.S. defendants 
pleaded guilty to violating the FCPA.   

•	 Guinean	minister	of	mines:	In	December	
2016 the Justice Department charged 
the former minister of mines of Guinea, 
Mahmoud Thiam, with receiving over 
$8.5 million in bribes from Chinese 
companies.7 In exchange for these 
corrupt payments, Thiam allegedly 
gave the Chinese companies near-total 
control of Guinea’s mining sector. Thiam 
purportedly laundered the funds he 
received through financial institutions in 
Hong Kong and the United States before 
spending the proceeds. The case went 
to trial, and Thiam was convicted of one 
count of dealing in criminally derived 
property and one count of money 
laundering. Sentencing is scheduled for 
Aug. 25.

•	 Colombian	 national	 director	 of	
anti-corruption: In June the Justice 

Department charged Colombia’s 
top anti-corruption prosecutor, Luis 
Gustavo Moreno Rivera, with conspiracy 
to launder money with the intent to 
promote foreign bribery.8 According to 
the criminal complaint, beginning in 
November 2016, Moreno solicited bribes 
from a former Colombian governor who 
was under criminal investigation by 
Rivera’s agency. In exchange, Moreno 
allegedly agreed to provide the former 
governor with favorable treatment 
and the names of witnesses who 
would testify against him. The former 
government official paid Moreno a 
$10,000 “deposit” during a Miami 
meeting that was monitored by the 
Drug Enforcement Administration. 
Moreno was arrested after he returned 
to Colombia.

subsequently beaten to death by prison 
guards. 

The Magnitsky Act requires the president to 
submit to Congress a list of people who:

•	 Were	responsible	for	the	detention	and	
death of Magnitsky, or who financially 
benefited from Magnitsky’s detention 
and death, or who were involved in 
the criminal actions uncovered by 
Magnitsky.

•	 Were	 responsible	 for	 committing	
human rights abuses against 
individuals seeking to expose illegal 
activity — including corruption — carried 
out by Russian government officials, 
or individuals seeking to promote 
internationally recognized human 
rights.

•	 Acted	on	behalf	of	such	people.	

The Global Magnitsky Act authorizes the president  
to impose sanctions — including travel bans and asset 

freezes — on any foreign government official responsible  
for “significant corruption.”

USE OF ECONOMIC SANCTIONS

Economic sanctions provide another 
mechanism by which the United States can 
punish foreign government officials engaged 
in corrupt activities. 

OFAC has primary responsibility for 
administering and enforcing U.S. economic 
sanctions. Historically, OFAC has regularly 
imposed sanctions on foreign government 
officials for committing human rights abuses, 
undermining democracy and threatening 
regional stability. 

But until recently, it had not focused on 
corruption. Following the passage of two 
new laws, however, OFAC has begun to 
target foreign officials engaged in corruption.    

The Magnitsky Act

On Dec. 14, 2012, President Barack Obama 
signed into law the Russia and Moldova 
Jackson-Vanik Repeal and Sergei Magnitsky 
Rule of Law Accountability Act of 2012.9 
The law was enacted following the death of 
Sergei Magnitsky, a Russian lawyer, who was 
arrested and imprisoned after he alleged 
that Russian law enforcement officials had 
stolen his clients’ funds and fraudulently 
obtained a $230 million tax refund. He was 

To date, 44 individuals have been sanctioned 
under the Magnitsky Act.10

The Global Magnitsky Act 

In December 2016 the Global Magnitsky Act 
significantly expanded the president’s ability 
to sanction corrupt foreign government 
officials. 

Expanding on the principles behind the 
Russia-focused act, the Global Magnitsky 
Act authorizes the president to impose 
sanctions — including travel bans and asset 
freezes — on any foreign government official 
responsible for “significant corruption.” 

The Global Magnitsky Act also authorizes the 
president to sanction foreigners who engage 
in other types of activities, including the 
commission of specific human rights abuses.

Foreign government officials located in any 
foreign country can be targeted pursuant to 
the Global Magnitsky Act, and the underlying 
corruption does not need to be connected — 
directly or indirectly — to the United States. 

Importantly, third parties that provide 
support to foreign government officials can 
be sanctioned as well. For instance, financial 
institutions that accept funds derived from 
corrupt activities from foreign government 
officials could theoretically be seen as 
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providing material assistance to those 
officials and thus subject to sanctions. 

To date, no sanction has been imposed on 
any individual under this law.11   

FUTURE TRENDS

Anti-corruption enforcement 

During Obama’s tenure, there was a 
significant expansion of U.S. enforcement 
efforts to target corrupt foreign officials. 
Many have wondered whether this trend will 
continue under the Trump administration. 

President Donald Trump famously criticized 
the FCPA in 2012 as imposing unfair 
obligations on American companies who 
compete with foreign companies that are not 
subject to the FCPA’s requirements. 

If the Justice Department were to reduce 
the number of FCPA actions against bribe 
payers, it might likewise shift resources away 
from bringing enforcement actions against 
foreign government officials who receive 
corrupt payments.  

Despite this speculation, the Trump 
Justice Department has so far shown no 
inclination that it will reduce anti-corruption 
enforcement efforts. On the contrary, 
Attorney General Jeff Sessions has stated 
that the agency “will continue to strongly 
enforce the FCPA and other anti-corruption 
laws,” in part because corruption “increases 
the cost of doing business and hurts honest 
companies that don’t pay these bribes.”12  

Similarly, Trevor McFadden, the newly 
appointed deputy assistant attorney general 
overseeing the Justice Department’s fraud 
section, noted on two separate occasions 
that the agency would remain committed 
to bringing FCPA actions against people 
who make corrupt payments to foreign 
government officials.13 

While neither Trump nor senior Justice 
Department officials have specifically 
addressed charging or otherwise sanctioning 
foreign government officials who receive 
corrupt payments, it seems likely that these 
activities will continue if the agency continues 
to prioritize FCPA enforcement.  

Economic sanctions

Somewhat similarly, early signs suggest that 
the U.S. government will continue to impose 
sanctions on corrupt foreign government 
officials. 

Various reports indicate that the Trump 
administration is currently seeking to identify 
foreign government officials for potential 
sanctions pursuant to the Global Magnitsky 
Act. 

Indeed, President Trump wrote in a letter 
to Congress earlier this year that his 
administration is “actively identifying persons 
and entities to whom the act may apply.”14 

These developments suggest that the U.S. 
government will continue to sanction corrupt 
foreign government officials.      

CONCLUSION

The U.S. government has prioritized targeting 
foreign corrupt officials through enforcement 
actions and economic sanctions during 
the past several years. Recent legislative 
developments and public statements from 
senior government officials suggest that 
both trends are likely to continue.  WJ
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Transacting business during a corruption investigation
By Danforth Newcomb, Esq., Cynthia Urda Kassis, Esq., and Manuel Orillac, Esq. 
Shearman & Sterling

In recent years, government authorities 
have more rigorously pursued corruption. 
The magnitude of recent government 
investigations has raised questions about the 
implications of transacting or merging with 
entities ensnared by them. But government 
investigations should not automatically halt 
a transaction. 

Transactions can be successful if proper 
steps are taken to identify risks, manage the 
investigation’s impact, and craft an effective 
plan to isolate the transaction from prior 
misconduct. 

However, if the process is mismanaged, it can 
prove fatal to the transaction. Companies 
considering transacting with subjects under 
investigation, and subjects themselves, 
should consider how these risks apply. 

The risks can be grouped into a few categories 
and include: further complication of business 
and financial challenges; investigations by 

authorities of other jurisdictions, including 
inquiries into currently uninvolved business 
divisions and transaction parties; and 
potential prosecution, penalties and other 
adverse consequences for transaction 
parties. 

Unless the transaction can wait until the 
investigation is resolved, parties must 
address these risks even if the allegations are 
ultimately disproved. The fact that authorities 
have commenced an investigation means 
that the allegations must be addressed. The 
appropriate approach to each risk is driven by 
the particular facts.

THE RISKS 

Further complication of business and 
financial challenges

A corruption investigation usually adversely 
impacts ongoing business. Throughout 
the investigation, company leadership 

and relevant employees devote significant 
attention to responding to investigative 
inquiries and developing a defense. This 
disrupts daily operations and detracts from 
day-to-day management of the business. 

Investigations involving authorities from 
multiple countries can stretch a company’s 
management and resources in dealing with 
varying demands of multiple jurisdictions. 

Recently, investigations have increasingly 
involved authorities from several countries, 
and risks may be exacerbated if the different 
jurisdictions do not coordinate their 
investigations.

A corruption investigation hurts employee 
morale. Employees may become uncertain 
about their own futures as well as their 
company’s, particularly where there is 
intense media scrutiny. 

Danforth Newcomb’s (L) practice at Shearman & Sterling in New York concentrates on complex 
investigations, regulatory proceedings and disputes, often with an international element. He was 
approved by the United Nations as an expert on ethics and compliance. He has served as a sanctioned 
compliance monitor for the Justice Department and the Securities and Exchange Commission. He 
advises on investigations and compliance with the Foreign Corrupt Practices Act, U.S. international 
economic sanctions, money laundering laws and the Foreign Sovereign Immunities Act. Cynthia 
Urda Kassis (C) is a partner in the firm’s project, development and finance group and co-head of its 
mining and metals group. She represents sponsors/borrowers and lenders in project, finance and 
joint venture transactions worldwide, and she has extensive experience in the mining, energy and 
infrastructure industries, including restructurings in such industries. She is consistently ranked as one 
of the leading project finance lawyers by Chambers & Partners, IFLR 1000 and Legal 500. Manuel 
Orillac (R) is a partner in the capital markets group and mergers and acquisitions groups at the firm. 
He has extensive experience in transactions in the Americas, Europe and the Middle East, including 
advising on complicated cross-border mergers and acquisition transactions, joint ventures, debt and 
equity offerings, and equipment and project financings. A version of this commentary was originally 
published by the Rocky Mountain Mineral Law Foundation in the manual of the Special Institute on 
International Mining and Oil & Gas Law, Development, & Investment (2017). Christina Lee, a former 
Shearman & Sterling associate, contributed extensively to that version. Michelle Chan, a current 
summer associate from NYU Law, provided editorial assistance in creating this version.

Investigations involving 
authorities from multiple 

countries can stretch a 
company’s management 

and resources.

Moreover, investigations — which inquire 
into employees’ work and conduct, and often 
involve interviews — may disclose not only 
corrupt conduct but also merely problematic 
conduct. 

As findings are reported, employees may 
become increasingly uncertain about 
possible employment termination and even 
personal liability. 

Finally, investigations can lead to turnover 
with respect to the board of directors and 
senior management, which can be especially 
disruptive.

These investigations can also disrupt business 
relationships and future opportunities. The 
value of a company may be at risk if key 
permits, licenses, concessions and contracts 
are voidable because they were obtained 
through fraud or corruption. 
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Counterparties may be reluctant to enter into 
new business arrangements without clarity 
on the implications of the investigation. 
Financial institutions may suspend or retract 
support. 

Finally, the threat of fines can create liquidity 
constraints and an inability to pay debts, 
obtain new credit or assure shareholders of 
the business’s health. 

Additional investigations 

Corruption investigations evolve over time, 
and most take at least a year to complete. 
While the most relevant information is often 
revealed early in the process, significant 
information may come to light at any point. 

This can impact proposed transactions in 
several ways. New entities and individuals 
may become targets. Being a “target” of an 
investigation means that authorities believe 
a business or individual should be charged 
with criminal wrongdoing. 

With respect to the Brazilian Lava Jato 
corruption investigation, Odebrecht SA and 
its CEO, Marcelo Odebrecht, were initially 
subjects of the investigation by Brazilian and 
U.S. authorities.1 

Marcelo Odebrecht eventually became a 
target, and in June 2015, Brazilian authorities 
brought bribery charges against him.

Any company that has entered into — or 
is planning a transaction with — a party 
connected to a corruption investigation 
should consider the possibility of being 
implicated. 

Authorities may interpret new transactions 
as aiding wrongdoing by the original target 
of the investigation. They may choose to 
investigate the transaction or bring charges 
of furthering the corruption. 

In the U.S., a person charged with aiding 
and abetting faces the same penalties as 
someone who had engaged in corruption. 

Further, a company cannot escape liability 
simply because it lacked subjective intent 
to violate the law. A person can be found to 
have intended to aid and abet corruption if 
facts developed at trial establish such intent. 

Other criminal charges can include fraud 
and money laundering and charges under 
the Racketeer Influenced and Corrupt 
Organizations Act.

Finally, additional investigations may arise. 
In Lava Jato, what began as an investigation 

of a kickback scheme involving Petrobras 
employees expanded to involve authorities 
from the U.S., Switzerland and other 
jurisdictions. Those authorities combined 
to investigate companies and individuals 
connected to the alleged bribery at Petrobras 
and beyond. 

The federal plea agreement in the Odebrecht 
case detailed bribery by Odebrecht 
in 11 countries.2 Companies operating 
internationally may be candidates for 
multijurisdictional corruption investigations. 

Potential prosecution and penalties

At the outset of any investigation, it is too 
early to determine potential penalties or 
liabilities for the targets or other connected 
parties. However, companies may face large 
fines depending on the magnitude of the 
corruption and the jurisdiction. 

MITIGATING RISK

While daunting, these risks can be managed 
through a well-planned mitigation program. 
Goals include: 

•	 Obtaining	 as	 much	 information	
as possible about the allegations, 
investigation and whether the 
corruption is ongoing.

•	 Implementing	 or	 revising	 the	 target’s	
compliance program to conform with 
international best practices.

•	 Assessing	 impact	 on	 business	 and	
isolating the transaction from potential 
liabilities.

•	 Cooperating	and	maintaining	a	dialogue	
with authorities. 

While mitigation programs should be 
tailored to the needs of each transaction, 
methods discussed below are designed 
to avoid common pitfalls and help further 
transactions involving parties ensnared in 
corruption investigations. 

Internal investigations

The principal goals of any mitigation 
program include determining the extent of 
the corruption, minimizing its impact on the 
transaction, and evaluating the impact of 
allegations. 

Such information is typically collected 
through an independent, internal 
investigation. 

An early, thorough, internal investigation 
is critical to sound and predictive 
decision-making. 

Because transactions cannot be delayed for 
years, and to reduce the risk of unknown 
disclosures in the future, transaction parties 
should use due diligence and independent 
investigations to learn as much as possible. 

While targets may wish to withhold 
information from transaction parties about 
the allegations and delay an independent 
investigation, it is generally better to disclose 
allegations of corruption and address 
concerns sooner rather than later.

The case of Latin Node Inc. illustrates 
how a lack of thorough due diligence and 
investigation can cause a company to 
overpay.4 

In 2007, eLandia acquired Latinode (both 
Florida-based companies) but discovered 
after closing that from March 2004 to June 
2007 Latinode made over $1 million in 

A corruption investigation 
impacts employee morale.

U.S. prosecuting authorities generally have 
attempted to impose penalties in a manner 
that allows companies to avoid bankruptcy 
or significant reorganization. 

Penalties that arise from corruption 
convictions include fines; jail time; 
invalidation of essential permits, licenses or 
agreements entered into through corruption; 
and forced dissolution. 

If found guilty of violating the Foreign 
Corrupt Practices Act, the U.S. anti-bribery 
law that prohibits bribing foreign officials for 
business, companies face penalties including 
a $2 million fine per violation, a $250,000 
fine and five years of imprisonment for each 
individual officer or employee implicated, 
and alternative fines of twice the gross gain 
or loss in the transaction. 

As an example of the application of this latter 
provision, in its 2014 plea agreement with the 
Justice Department, Alstom pleaded guilty 
and paid $772 million to resolve charges of a 
widespread scheme involving tens of millions 
of dollars of bribes paid in various countries, 
including Indonesia, Saudi Arabia, Egypt, the 
Bahamas and Taiwan. 

Authorities may also impose an independent 
monitor, which would subject companies 
to further administrative costs and burden 
morale.3 
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payments to third parties who passed funds 
to Honduran officials in exchange for an 
essential contract with Hondutel, a state-
owned telecommunications company. 

ELandia voluntarily disclosed the illicit 
payments to the Justice Department and 
cooperated with the investigation, but it 
was nonetheless responsible for Latinode’s  
$2 million criminal fine. 

As a result of the corruption, eLandia 
reported that key Latinode contracts were 
void and the $26.8 million purchase price 
was approximately $20.6 million more than 
the fair value of assets acquired.

ELandia’s reliance on Latinode’s 
representations demonstrates the 
importance of learning in detail how the 
corruption was perpetrated and by whom. 

Parties must request access to payroll and 
invoice data, original transaction documents 
and informal communications. 

Parties must assess the effects of the 
potentially corrupt transaction. These include 
the risk that permits, licenses and contracts 
may be invalidated if they were obtained 
through corrupt payments. 

Generally speaking, the procedure is to 
follow the money. Once there is a detailed 
understanding of the corrupt activity and 
those who are involved or have knowledge of 
it, investigators will conduct interviews. 

Because there typically is very limited direct 
evidence of corrupt transactions, interview 
testimony is often crucial to understanding 
the transactions and events. 

COMPLIANCE PROGRAMS

When allegations of corruption arise, parties 
should put in place an anti-corruption 
compliance and monitoring program that 
meets international best practices standards 
before completing transactions. The 
successful institution of such a program can 
save a company millions in fines and lawyers’ 
fees. 

Transaction parties should implement 
policies that create a formal procedure for 
retaining documents that have connections 
to the transaction.

An independent team should review the 
compliance policy of the entity under 
investigation and recommend enhancements 
that are based on international best practices 
and designed to prevent future issues.

The risk of additional costs due to an 
inadequate compliance program were 
demonstrated in the case of Vetco Gray. 

In June 2004 the Justice Department charged 
ABB Vetco Gray Inc. and ABB Vetco Gray UK 
Ltd. with violations of the FCPA for their role 
in bribing Nigerian officials to facilitate the 
procurement of oil contracts.5 

The companies were each fined $5.25 million 
and were required to disclose all information 
related to an ongoing internal investigation 
into other instances of corruption and to 
implement an effective compliance program.

A consortium of investors was in the process 
of acquiring Vetco. They asked the Justice 
Department to issue an FCPA Opinion Release 
(2004-02) outlining their responsibilities 
in implementing the compliance system 
required by the department. 

fraud and to violate the books and records 
provision of the FCPA.7

From 1999 through 2005, York subsidiaries 
allegedly authorized hundreds of kickbacks 
and contracts to employees of government 
customers to obtain government projects in 
various countries.

In the deferred prosecution agreement, York 
agreed to pay a $10 million penalty and to 
improve compliance procedures. 

Despite decades of corrupt payments in 
several countries, the Justice Department 
cited York’s enhanced compliance policies, 
and its willingness to allow review of them by 
an independent monitor, among the reasons 
why it did not pursue criminal charges 
against the company. 

Subsequently, when bribery and 
embezzlement at another part of York was 
reported, the Justice Department declined to 
prosecute the company. In doing so, it cited 
the York’s cooperation, voluntary disclosure 
and extensive compliance efforts.

The Justice Department is likely to 
continue prioritizing compliance. Enhanced 
compliance policies and internal controls can 
significantly influence deferred prosecution 
agreements and fines. 

Parties should focus on gathering information 
and developing compliance programs early 
in the investigation. Acquirers of entities 
under investigation can be held responsible 
for the acquiree’s subsequent compliance 
with the FCPA. 

Structuring transactions 

Parties to a transaction should structure 
it to address the risk that there may be an 
investigation. This includes structuring 
around potential impairment of 
creditworthiness to the extent relevant. 

Parties may manage cash flow from the 
proposed transaction to minimize any 
implication that it furthers alleged corruption. 

Transaction parties may include conditions 
to closing, such as the counterparty’s 
satisfaction with the investigative process 
and its conclusion. This allows for a right to 
terminate the agreement in the event the 
other party did not meet specified conditions. 

These conditions shield parties, and by 
extension their lenders, from liability for 
terminating an agreement in light of the 
negative effects of a corruption investigation. 
The conditions also limit their exposure to 
risk.

The threat of fines can 
create liquidity constraints 
and create an inability to 

pay debts, obtain new credit 
or assure shareholders of 

the business’s health.

Despite Vetco’s new owners agreeing to 
implement a compliance program, the 
payments to Nigerian officials continued 
until April 2005. Vetco voluntarily disclosed 
those payments to authorities.

In a 2007 deferred prosecution agreement 
between Vetco and the Justice Department, 
Vetco agreed to pay $26 million in fines, 
appoint an independent compliance 
monitor to oversee the compliance program, 
undertake a complete investigation of 
companies identified in the Opinion Release, 
and bind any future purchaser to these 
commitments.6 

Vetco’s failure to implement an effective 
compliance program, internal controls 
and training resulted in continued FCPA 
violations and significant Justice Department 
fines and sanctions. 

Substantive, effective improvements in a 
company’s compliance program may result 
in more favorable treatment by authorities 
and prevent further fines. 

In October 2007 the Justice Department 
agreed to defer prosecution against York 
International for conspiracy to commit wire 
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Lockheed Martin Corp. was able to terminate 
a merger agreement with Titan Corp., an 
information and communications company, 
without paying a hefty termination fee. Titan 
was unable to resolve a pending Justice 
Department investigation into alleged 
corruption.8 

In 2003 Lockheed entered into an agreement 
to acquire Titan. The Justice Department 
and Securities and Exchange Commission 
pursued parallel investigations into alleged 
violations of the FCPA relating to Titan paying 
over $3.5 million to an agent in Benin to 
secure the re-election of Benin’s incumbent 
president for its own benefit. 

Aware of these investigations, Lockheed built 
into the merger agreement a termination 
right if Titan failed to obtain written 
confirmation from the Justice Department 
that the investigation had been resolved and 
that it did not intend to pursue charges or if 
Titan did not enter into a plea agreement by 
June 25, 2004. 

On June 26, 2004, Titan had not satisfied 
either requirement, so Lockheed terminated 
the merger agreement — even though 
Titan reduced the acquisition price by  
$200 million. 

Parties can mitigate the impact of 
contingencies, such as delayed resolution 
of investigations, and move forward (or not) 
with transactions. 

Dialogue with government authorities

It is important to establish an open dialogue 
with regulators undertaking governmental 
investigations. Investigators do not provide 
substantial input on mitigating risks.

However, transparency benefits parties 
and reduces the risk that authorities will 
misunderstand the goals or activities of the 
transaction. Past cases demonstrate that 
U.S. authorities take into consideration early 
disclosure and candor. 

CONCLUSION

Given the interest of the Justice Department 
and the SEC in compliance, as well as other 
jurisdictions’ focus on anti-corruption efforts, 
more investigations related to corruption are 
likely on the horizon for 2017 and beyond. 

Because investigations can continue on for 
years, often without a clear end date, it would 
be impractical for parties to wait for their 
conclusion. 

Despite the risks, a number of precedents 
demonstrate that transactions can be 
effectively completed even in the midst of 
ongoing corruption investigations if proper 
measures are taken. 

Parties must perform due diligence on 
potential adverse impacts due to past 
conduct, isolate the alleged misconduct from 
the proposed transaction, and implement 
effective policies and controls to prevent 
future misconduct. WJ
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CRIMINAL CONTEMPT

Judge rules ex-Arizona sheriff Arpaio guilty 
of criminal contempt
(Reuters) – Former Arizona lawman Joe Arpaio, who gained national  
prominence for his tough stance against illegal immigration, was found guilty  
July 31 of criminal contempt for violating the terms of a 2011 court order in a 
racial profiling case.

United States v. Arpaio, No. 16-cr-1012, verdict issued (D. Ariz. July 31, 2017).

Arpaio, 85, who lost his bid for re-election as Maricopa County sheriff last November after 24 
years in office, faces a maximum penalty of six months in jail and a fine when he is sentenced on 
the misdemeanor offense on Oct. 5.

U.S. District Judge Susan Bolton ruled July 31 that Arpaio “willfully violated” the order.

“I am very disappointed with her decision, but the case will be appealed,” Arpaio told Reuters. His 
attorneys said in a written statement the 2011 order was not clear.

“Her verdict is contrary to what every single witness testified in the case,” the former sheriff’s 
legal team said in the statement. “Arpaio believes that a jury would have found in his favor, and 
that it will.”

Federal prosecutors could not be reached for comment.

Bolton delivered her verdict more than four weeks after the conclusion of a five-day nonjury trial 
in which Arpaio stood accused of deliberately violating the injunction, issued by another federal 
judge.

She wrote that the evidence at trial proved “beyond a reasonable doubt” that the previous 
judge issued a clear order barring Arpaio from detaining people for further investigation without 
reasonable suspicion.

Bolton found Arpaio guilty of contempt for intentionally defying the 2011 court order, which 
barred his officers from stopping and detaining Latino motorists solely on suspicion that they 
were in the country illegally.

Arpaio styled himself as “America’s toughest sheriff” for his no-nonsense treatment of jail 
inmates and crackdown on undocumented immigrants.

The judge in the underlying lawsuit, brought by the American Civil Liberties Union and others in 
2007, held that such traffic stops were a violation of the motorists’ constitutional rights.

“Joe Arpaio learned his lesson the hard way — no one, not even America’s so-called toughest 
sheriff, is above the law,” the ACLU said following the verdict.

Federal prosecutors said racial profiling of Latino drivers continued for about 18 months after the 
injunction was issued, with 170 more people wrongfully detained.

Lawyers for Arpaio argued at trial that he was merely doing his job and that the judge’s order 
was unclear.

Arpaio admitted to having inadvertently disobeyed the 2011 injunction but said his behavior did 
not meet a criminal standard. He said the contempt prosecution was a politically motivated 
attempt by then-President Barack Obama’s administration to undermine his re-election bid.

The former sheriff attended all the court proceedings but never took the witness stand in his own 
defense.  WJ

(Reporting by David Schwartz; additional reporting by Dan Whitcomb in Los Angeles; editing by 
Bernadette Baum and Steve Orlofsky.)
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MONEY LAUNDERING

Former Honduran politician pleads guilty in U.S.  
to money laundering
A former Honduran politician and businessman has pleaded guilty in Manhattan federal court to laundering money for 
a major international drug trafficking ring. 

United States v. Rosenthal et al., No. 13-cr-
413, plea entered (S.D.N.Y. July 26, 2017). 

Yani Benjamin Rosenthal Hidalgo, 52, 
admitted in the U.S. District Court for the 
Southern District of New York to one count 
of money laundering for the Cachiros drug 
trafficking organization through various 
businesses associated with his family, 
according to a July 26 statement by the U.S. 
Justice Department.  

Joon H. Kim, acting U.S. attorney for the 
Southern District of New York, said the former 
government official and two-time candidate 
for the Honduran presidency is awaiting 
federal sentencing for his “contribution to the 
global drug crisis.”

Rosenthal was minister of the presidency to 
a former Honduran president between 2006 
and 2007, a Honduran congressman from 
2010 to 2014, and a candidate for president in 
the 2009 and 2013 elections, the statement 
said.

He was accused of engaging in money 
laundering from 2004 until 2015. 

Rosenthal’s father, Jaime Rolando Rosenthal 
Oliva, who served as vice president and 
congressman in Honduras, is named as a 
co-defendant.  

The Justice Department accused the 
Rosenthals and others of using entities 
associated with a family-controlled holding 
company, Inversiones Continental (Panama) 
SA de CV, to launder money for the Cachiros 
organization before it was dismantled by the 
U.S. Drug Enforcement Agency.

The defendants also enriched themselves 
by taking fees for “cleaning” the money 
and accepting bribes masked as campaign 
contributions, the Justice Department said.

The statement said Rosenthal and his 
co-conspirators used various businesses to 
conceal the drug money, including a company 
the cartel set up to buy cattle. Rosenthal and 
others then used an Inversiones Continental-
related meat processing firm to buy cattle 
from the cartel’s company, it said.  

Some of the meat was exported to the United 
States, the statement said.

The co-conspirators also used a Rosenthal 
family-controlled Honduran bank, Banco 
Continental SA, for money laundering and 
to finance the cartel’s activities, the Justice 
Department said.

The bank helped the leaders of the drug 
operation to purchase equipment for a 
construction company, a mining concern and 
an African palm oil plantation, according to 
the statement.

As part of his plea agreement, Rosenthal 
agreed to forfeit $500,000 and pay a  
$2.5 million fine. He faced up to 10 years in 
prison on the money laundering charge.  

Sentencing is scheduled for Oct. 13, before 
U.S. District Judge John G. Koeltl of the 
Southern District of New York.  WJ
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CYBERCRIME/MONEY LAUNDERING

Russian national charged with laundering money  
through bitcoin exchange
A Russian national has been arrested and charged with money laundering for operating a bitcoin exchange that  
officials say allowed criminals to obscure their identities and the source of their funds. 

United States v. BTC-e et al., No. 16-cr-227, indictment unsealed 
(N.D. Cal. July 26, 2017).

Alexander Vinnik, 37, was arrested in Greece and charged in the U.S. 
District Court for the Northern District of California with conspiracy 
to commit money laundering, money laundering, operation of 
an unlicensed money service business and engaging in unlawful 
transactions. 

“The arrest of Alexander Vinnik is the result of multinational effort and 
clearly displays the benefits of global cooperation among U.S. and 
international law enforcement,” Special Agent in Charge Amy Hess of 
the FBI’s Louisville Division said in a statement released by the Justice 
Department. 

This is reportedly the first time that U.S. officials, who seized the 
accounts of bitcoin exchange BTC-e, have shut down a foreign 
exchange on foreign soil. 

According to the 21-count indictment unsealed July 26, Vinnik is 
the owner-operator of BTC-e accounts, including its administrator 
accounts, and is the primary owner of its managing shell company, 
Canton Business Corporation. BTC-e and Canton are also named as 
defendants in the suit.

BTC-e, founded in 2011, was a widely used digital currency exchange. 
According to the DOJ’s statement, BTC-e afforded its users high levels 
of anonymity because its customer base relied heavily on criminals who 
wanted to obscure their identities or the source of their funds.

The indictment also alleges that proceeds from well-known hacks and 
thefts were funded through a BTC-e administrator account associated 
with Vinnik. The defendant also made numerous withdrawals from the 
exchange’s administrator accounts to his own personal accounts and 
benefited from his crimes, the DOJ statement said. 

“Mr. Vinnik is alleged to have committed and facilitated a wide range of 
crimes that go far beyond the lack of regulation of the bitcoin exchange 
he operated. When there is no regulation and criminals are left 
unchecked, this scenario is all too common,” IRS Criminal Investigation 
Chief Don Fort said in the statement.

The government alleges that BTC-e was used to facilitate crimes such 
as computer hacking, drug trafficking, fraud, identity theft, public 
corruption and tax refund fraud schemes. Over the course of its 
operation, BTC-e received more than $4 billion worth of bitcoin, the 
Justice Department said.

Even though BTC-e does substantial business in the U.S., it is 
not registered as a money service business with the U.S. Treasury 
Department and has no anti-money laundering compliance program in 
place, according to the charges. The number of transactions completed 
in this country allows the U.S. to assert jurisdiction, the government 
says.

The company’s website says it is located in Bulgaria and organized 
under the laws of Cyprus, with web domains registered with shell 
companies in the British Virgin Islands, France, Singapore, New 
Zealand and other countries. 

The website also says it will provide information to account holders 
regarding refunds as soon as available. 

According to the Justice Department, the Financial Crimes Enforcement 
Network, or FinCEN, assessed a $110 million civil money penalty against 
BTC-e for violating U.S. money laundering law and a $12 million penalty 
against Vinnik. 

The defendant faces more than 50 years in prison, fines and forfeiture 
for the criminal charges.  WJ

Alexander Vinnick, (L), founded the BTC-e bitcoin exchange, which allowed customers to 
anonymously fund crimes such as computer hacking, drug trafficking and identity theft, the 
government says.  

REUTERS/Alexandros Avramidis
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TAX FRAUD

Former Credit Suisse banker pleads guilty to tax fraud scheme
By Phyllis L. Skupien, Esq.

A Switzerland resident and former Credit Suisse banker has admitted in Virginia federal court to colluding  
with U.S. citizens to help them evade income taxes.

United States v. Ruegg Meier, No. 11-cr-95, 
plea entered (E.D. Va. July 19, 2017).

Susanne D. Ruegg Meier, 56, pleaded guilty 
in the U.S. District Court for the Eastern 
District of Virginia to one count of conspiring 
to defraud the United States.

Ruegg Meier headed the Zurich team of Credit 
Suisse’s North American desk in Switzerland, 
according to a statement released by the U.S. 
attorney’s office for the Eastern District of 
Virginia. From 2002 through 2011, she assisted 
U.S. taxpayers in evading income taxes by 
concealing assets and income in secret Swiss 
bank accounts, the statement said.

Ruegg Meier supervised about 1,500 client 
accounts and personally handled 150 clients, 

most of whom were U.S. citizens in New York, 
Chicago and Florida, the Justice Department 
said. The assets in the accounts she handled 
totaled about $400 million.

The defendant said she helped her clients 
evade between $3.5 million and $9.5 million 
in taxes.

To assist her clients in their tax fraud, Ruegg 
Meier took steps such as keeping all mail 
related to the accounts in Switzerland and 
helping clients conceal account ownership by 
using the names of other entities, the Justice 
Department said.

According to the statement, she also ensured 
that any checks issued from the accounts 
were less than $10,000 to skirt reporting 
requirements.

Between 2002 and 2008 Ruegg Meier 
traveled to the U.S. twice a year to see her 
clients, authorities said. Though she met 
clients in the Credit Suisse New York office, 
she concealed her activities by using “travel” 
account statements with no bank logos or 
customer information, the statement said.

The defendant’s plea comes six years after her 
2011 indictment in a crackdown on offshore 
bank accounts and tax evasion. Credit Suisse 
pleaded guilty in May 2014 to conspiring to aid 
and assist taxpayers in filing false tax returns 
under the terms of a $2.6 billion settlement.

Ruegg Meier faces a maximum sentence of 
five years in prison, along with supervised 
release, restitution and monetary penalties. 
She is scheduled to be sentenced Sept. 8.  WJ

PAY-TO-PLAY

Pennsylvania mayors charged in pay-to-play corruption case
(Reuters) – The mayor of Allentown, the third largest city in Pennsylvania, is among the latest officials charged in a 
long-running federal corruption investigation, according to indictments unsealed July 26.

United States v. Pawlowski, No. 17-cr-390, 
indictment unsealed (E.D.Pa. July 26, 2017).

Edwin Pawlowski, a Democrat who is running 
for a fourth term, was one of five people 
accused of bribery, extortion, wire fraud 
and other charges in two indictments that 
included a total of 73 counts.

Seven others have already pleaded guilty 
in the probe. The new defendants include 
Vaughn Spencer, 70, a Democrat who 
previously served as the first black mayor of 
Reading, Pennsylvania.

“Pawlowski and Spencer essentially put a 
‘for sale’ sign on City Hall and sold out to 
the highest bidder,” said Louis Lappen, the 
acting U.S. attorney in Philadelphia, at a 
news conference.

At his own news conference, Pawlowski called 
that accusation “fiction” and vowed to keep 
running for reelection.

“I want to make it clear to everyone: I have 
done nothing wrong, nor have I ever accepted 
a dime beyond my salary,” he said. “In no way, 
shape or form was City Hall ever up for sale.”

Pawlowski, who has also run unsuccessfully 
for governor and U.S. Senate, is accused 
of accepting more than $150,000 in 
contributions to his various campaigns from 
vendors with the understanding they would 
receive city contracts in exchange.

The mayor sought to cover up the scheme 
by deleting emails, instructing his campaign 
aides to do the same and sweeping his 
office for listening devices installed by law 
enforcement, the indictment said.

Spencer, meanwhile, was charged with a 
similar scheme in which he allegedly directed 
a contract to a donor’s engineering firm. He 
is also accused of agreeing to bribe the city 
council president in exchange for repealing 
campaign finance limits.

A lawyer for Spencer, Geoffrey Johnson, said 
he “intends to vigorously defend against these 
charges” but declined to comment further, 
saying he was still reviewing the indictment.

The separate schemes outlined in the two 
indictments included some of the same 
players. James Hickey, a business consultant, 
was named in both indictments, while Michael 
Fleck, who previously pleaded guilty, served 
as campaign manager for both mayors.

A lawyer for Hickey did not immediately respond 
to a request for comment.

Charges against Pawlowski had been 
expected. Earlier this year, Allentown’s former 
managing director pleaded guilty as part of 
the investigation and implicated Pawlowski in 
a $3 million bid-rigging scheme to benefit a 
campaign donor.  WJ

(Reporting by David DeKok)
Related Filings:
Indictment:  2017 WL 3380968 
See Document Section A (P. 21) for the indictment. 
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GOVERNMENT CONTRACT

Contractor admits to taking $250,000 in kickbacks  
from Afghan firms
A Georgia man has admitted that while working for a federal defense contractor in Afghanistan he accepted more  
than $250,000 in kickbacks from a representative of two Afghan companies after helping the businesses win U.S.  
government subcontracts for work on reconstruction projects.

United States v. McAlpine, No. 17-cr-209, 
plea agreement filed (N.D. Ga. July 18, 
2017).

Nebraska McAlpine, 56, appeared before 
U.S. District Judge Mark H. Cohen of the 
Northern District of Georgia on July 18 and 
pleaded guilty to one count of accepting 
illegal kickbacks, the Justice Department 
said in a statement.

McAlpine admitted that in 2015 and 2016 he 
accepted illicit cash payments in exchange 
for having his employer give subcontracts 
to the unidentified Afghan companies on a 
“sole source,” or noncompetitive, basis, the 
department said.

PROCUREMENT DUTIES

In a June 19 indictment prosecutors said 
McAlpine worked as a project manager 
for a U.S. prime contractor in Afghanistan 
at a secure facility near the Kabul airport. 
McAlpine’s employer handled reconstruction 
jobs in Afghanistan for the United States, 
according to the DOJ, which did not identify 
the employer by name.

As part of his job duties, McAlpine 
recommended Afghan companies for 
subcontract work and determined whether 

jobs should be awarded on a sole-source 
basis, the charges said.

ILLICIT PAYMENTS

The Defense Department awarded 
McAlpine’s employer a $7.9 million 
contract Oct. 15, 2015, to provide training, 
operations services and maintenance for 
the Afghanistan Ministry of the Interior’s 
radio communications system in Kabul, 
prosecutors said. 

The day after the contract award, McAlpine 
drafted a memo telling his employer to 
award an associated $1.6 million subcontract 
for the supply of armored and other vehicles 
to a specific Afghan firm, according to the 
charges.

McAlpine chose the firm based on the 
agreement of one of its executives to pay 
kickbacks in exchange for the work, the DOJ 
said.

He also recommended another Afghan 
company for a $711,000 subcontract for the 
supply of warehouse space in Kabul, again 
in exchange for illicit kickback payments, 
prosecutors said.

Acting on McAlpine’s suggestion the U.S. 
prime contractor awarded the vehicle supply 

and warehouse subcontracts to the Afghan 
firms, according to the charges.

McAlpine received kickbacks of more than 
$250,000 for the favorable treatment, 
prosecutors said. 

HIDDEN MONEY

To keep the kickback scheme secret, 
McAlpine hid the money at a facility near the 
Kabul airport, according to the indictment. 
He also brought the cash into the United 
States by carrying it when he traveled home 
on leave.

McAlpine deposited more than $183,000 
of the funds in his Georgia-based accounts 
at Bank of America and the Navy Federal 
Credit Union between August 2015 and May 
2016. He made the deposits in sums less 
than $10,000 so the banks would not be 
required to report the transactions to federal 
regulators, prosecutors said.  

McAlpine faces up to 10 years in prison and 
a maximum fine of $250,000, as well as an 
order of restitution. His sentencing has been 
set for Oct. 18 before Judge Cohen.  WJ

Related Filings:
Indictment: 2017 WL 3225009
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FOURTH AMENDMENT

Judge denies 15 search warrants for emails  
related to alleged tax fraud
By Melissa J. Sachs

An Alabama federal magistrate judge has denied 15 applications from the U.S. government for search warrants seeking 
information from Google Inc., Yahoo Inc. and other electronic communications service providers related to an investigation 
of alleged identity theft and fraudulent tax filings.

In re Matter of the Search of Information 
Associated with Fifteen Email Addresses 
Stored at Premises Owned, Maintained, 
Controlled or Operated by 1 & 1 Media Inc., 
Google Inc., Microsoft Corp. & Yahoo! Inc., 
No. 17-cm-3152, order issued (M.D. Ala. 
July 14, 2017). 

The applications sought the contents of 
all emails, addresses and other identifiers, 
contact lists and location data without any 
time limits, U.S. Magistrate Judge Wallace 
Capel Jr. of the Middle District of Alabama 
said.

Weighing the government’s request for this 
“comprehensive disclosure” against the 
intrusion on the users’ privacy interests, 
Judge Capel said the applications presented 
significant Fourth Amendment issues.

He denied the applications.

According to the order, the government 
submitted the applications to the court June 15.

The government asked to seize all relevant 
information from the specified email accounts 
that constituted evidence of aggravated 
identity theft, 18 U.S.C.A. § 1028A, violations 
of the Computer Fraud & Abuse Act,  
18 U.S.C.A. § 1030, and wire fraud, 18 U.S.C.A. 
§ 1343, since Jan. 1, 2015, the order said.

This included records transmitting personally 
identifiable information, IRS W-2 forms and 
pertaining to a conspiracy to file fraudulent 
tax returns, Judge Capel said.

It also sought evidence to support the 
location and chronology of the alleged 
conspiracy, including geolocation identifiers, 
the order said. 

The government, however, only provided a 
brief explanation of how it planned to search 

the users’ emails accounts for information it 
wanted to “seize,” Judge Capel said.

Despite the government’s claim that it would 
only seize evidence related to the crimes 
under investigation, it failed to disclose how 
it would segregate or dispose of the other 
email account information, according to the 
order.

“There is no protocol requiring the destruction, 
discarding, return, or quarantining of data 
that the government does not ‘seize,’” Judge 
Capel wrote. 

So, while he also did not agree that the 
government only legally “seized” the 
information it found to be supported by 
probable cause, he still found the problems 
with what he considered “unconstitutionally 
overbroad, general warrants.”

For example, the judge noted how there 
were varying degrees of involvement in the 
alleged conspiracy between the 15 different 
accountholders.

One email accountholder who the 
government said was involved in the scheme 
allegedly sent and received three emails in a 
five-minute timespan in 2017, Judge Capel 
wrote.

He questioned how these three emails 
would allow for “the wholesale disclosure 
and unfettered retention of every email ever 
sent or received by that email account” since 
2015.

The government failed to show how the lack 
of time limits or the extensive search requests 
were necessary for the investigation, the 
judge said, denying the applications.  WJ

 REUTERS/Lucy Nicholson
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MORTGAGE FRAUD

3 sentenced to prison in foreclosure rescue scam
Three men must serve prison terms for running a foreclosure rescue scheme that defrauded 100 homeowners of 
$875,000 and caused lenders to lose more than $4 million.

United States v. Calzada, No. 15-cr-355, 
defendant sentenced (E.D. Cal. July 24, 
2017).

United States v. Curiel et al., No. 13-cr-188, 
defendants sentenced (E.D. Cal. July 24, 
2017).

U.S. District Judge Lawrence J. O’Neill of the 
Eastern District of California ordered Martin 
Calzada, 30, to serve a nine-year prison term 
and Juan Curiel, 38, to serve three years and 
five months in prison. He also sentenced 
Santiago Palacios-Hernandez, 48, to two 
years and seven months.  

U.S. Attorney Phillip A. Talbert announced 
the sentences July 24.

The defendants also must pay a total of 
$1.1 million in restitution to homeowners 
defrauded through their company, Star 
Reliable Mortgage, and the Federal National 
Mortgage Association, also known as Fannie 
Mae, and the Federal Home Loan Mortgage 
Corp., also known as Freddie Mac. These 
government-backed entities suffered 
losses as a result of the fraud scheme 
when mortgages they bought went into 
foreclosure, Talbert said.

LOAN ELIMINATIONS PROMISED

Prosecutors said that between August 
2010 and October 2011 Calzada, Curiel and 
Palacios-Hernandez, operating from offices 
in Bakersfield, Salinas and Visalia, California, 

falsely promised distressed homeowners 
that Star Reliable could save their properties 
from foreclosure.

In exchange for upfront fees ranging from 
$2,500 to $4,500, the defendants said they 
could eliminate clients’ mortgages, according 
to Talbert. The three men also collected a 
monthly fee, calculated as a percentage of 
each homeowner’s monthly loan payment, 
prosecutors said. 

About 100 homeowners paid a total of 
$875,000 to Star Reliable in reliance on 
the defendants’ false representations and 
followed their instructions to stop paying their 
mortgages, according to the government. 

CLOUDED TITLES

Calzada, Curiel and Palacios-Hernandez 
then created fake documents purporting 
to change the identity of the trustees 
and lenders holding clients’ mortgages, 
according to prosecutors. They also created 
documents purportedly conveying the 
properties to fictitious business entities and 
trusts, including Advanta Mortgage Trust, 
Baker Group, Cal Enterprises, Kelbaker Inn, 
Kingdom Ventures Inc., Narang Telefilms and 
Shoshore Partners.

To stall foreclosure proceedings, the 
defendants filed these fraudulent documents 
at county courthouses and then sent copies 
to the actual trustees and lenders holding the 

mortgages in order to give the appearance 
that the property titles were “clouded,” 
Talbert said.

The fraudulent documents also made it 
appear to clients that Star Reliable was 
working on their behalf so the company 
could continue to collect the monthly fees, 
prosecutors said.

VICTIM LOSSES

The fraud caused homeowners to become 
delinquent on their loans and eventually 
lose their homes to foreclosure. Lenders and 
mortgage holders, including Bank of America, 
Flagstar Bank, JPMorgan Chase & Co. and 
Wells Fargo, lost over $4 million, prosecutors 
said.

The defendants transferred the money 
Star Reliable received from homeowners 
into accounts they controlled, and at least 
$300,000 went into Calzada’s own bank 
accounts, according to Talbert.

Calzada was convicted at trial March 10 
of conspiracy and mail fraud affecting a 
financial institution. Curiel and Palacios-
Hernandez pleaded guilty in December 2014 
to conspiracy to commit mail fraud.  WJ

Related Filings:
Indictment: 2015 WL 13528836



AUGUST 2017  n  VOLUME 31  n  ISSUE 12  |  17© 2017 Thomson Reuters

INSURANCE FRAUD

2 convicted in  
classic car  
insurance scam
By Jason Schossler

Two California men have been  
convicted on felony charges for 
filing a false insurance claim for a 
$250,000 collectable car,  
according to a July 28 statement 
from the state’s Department of 
Insurance.

Constantine Petros, of Petaluma, was 
convicted of one felony count of insurance 
fraud and sentenced to 150 days in jail and 
five years’ formal probation, the statement 
said.

Co-defendant Christopher Hatton, of 
Tahoma, was convicted of one felony count 
of conspiracy to commit insurance fraud and 
sentenced to 75 hours of community service. 
He must also serve five years’ probation and 
attend an ethics course, according to the 
statement.

The DOI launched an investigation following 
a suspicious-claim report from Farmers 
Insurance.

Hatton reported in September that his 
classic 1955 Porsche 356 Speedster was 
stolen in Nevada while he attended a local 
rib cook-off, according to the statement. The 
investigation revealed Hatton never owned 
the car and it was not stolen, the statement 
said.

Instead, investigators said, Petros and Hatton 
created a false paper trail indicating Hatton 
bought the car, and Petros then provided a 
different Porsche for appraisal purposes.

Hatton used the appraisal to obtain an 
insurance policy for the car, the statement 
said.

According to the DOI, both men must also 
jointly pay $5,000 in restitution.   WJ

Goode owns several well-known hotels in 
New York City and Phaneuf is an event planner 
in Washington, according to the plaintiffs’  
Aug. 4 opposition brief. ROC United is a 
nonprofit organization representing the 
restaurant industry.

Trump moved to dismiss the allegations in 
June, asserting the organizations do not have 
standing to sue and that he is not violating the 
Constitution’s so-called emoluments clauses. 

The 82-page opposition brief filed asserts 
that “no previous president has come to office 
with such disregard for conflicts-of-interest 
principles, or presented remotely the same 
risk of financial entanglement, foreign and 
domestic.”

Moreover, Trump has made the situation 
worse by refusing to divulge his tax returns, the 
plaintiffs say.

EMOLUMENTS CLAUSES

According to the brief, the “foreign 
emoluments” clause prohibits federal 
officeholders from accepting profits or 
gains from a foreign state unless Congress 
consents, and the “domestic emoluments” 
clause bars the president from accepting 
gains or profits, beyond salary, from state or 
federal governments.

The founding fathers wanted to guard against 
corrupt influences on the integrity of the 
presidency, the brief says.

The plaintiffs note that previous presidents 
have gone to great lengths to comply with 
these constitutional requirements. President 
Jimmy Carter put his family’s peanut farm 
and warehouse into an independent trust so 
it could be sold, and President Ronald Reagan 
sought a formal opinion from the Office of 
Legal Counsel to confirm he was entitled to his 
pension as former California governor, they say.

In contrast, Trump has retained ownership 
of numerous businesses while installing his 
sons as “brand ambassadors” and has used 
tax-funded visits to his properties and golf 
courses for official government business and 
free publicity for his companies, the plaintiffs 
contend. They seek injunctive relief requiring 
the president to release his financial records. 

According to the president’s motion to dismiss, 
“Neither the text nor the history of the clauses 
shows that they were intended to reach 
benefits arising from a president’s private 
business pursuits having nothing to do with his 
office or personal service to a foreign power.” 

Trump asserts the clauses prohibit only those 
benefits accepted in his official capacity or that 
arise from services he has personally rendered.  

“Plaintiffs’ broad-brush claims effectively 
assert that the Constitution disqualifies the 
president from serving as president while 
maintaining ownership interests in his 
commercial businesses,” the brief in support of 
dismissal says.

But the opposition brief argues his 
interpretation contradicts the text, purposes, 
history and settled practice regarding the 
clauses. The plaintiffs allege Trump has 
blurred the line between his family business 
and presidential duties in violation of the 
constitutional requirement that was designed 
to prevent all improper influence. 

Their brief quotes news reports that say 
dignitaries stay at Trump-owned properties to 
curry favor with the president. The plaintiffs 
also note that after the election, the Kuwait 
Embassy in Washington moved its annual 
National Day celebration from the Four Seasons 
Hotel to the Trump International Hotel, paying 
an estimated $40,000 to $60,000 to Trump’s 
business.  

In addition, the brief cites news reports that say 
the initiation fee at Trump’s Mar-a-Lago Club, 
promoted as the “winter White House” by the 
State Department, increased from $100,000 
to $200,000 after his election.  

The restaurant industry plaintiffs say they can 
offer their customers meals and rooms on a 
competitive basis but they cannot offer the 
opportunity to gain favor with the president.  

“The defendant’s illegal conduct thereby tilts 
the competitive field in favor of his properties 
and against their competitors,” the plaintiffs 
argue. 

They contend the District Court should refuse 
to dismiss their allegations. Dismissal would 
“allow the defendant to slip the bonds of the 
Constitution, immunize his financial ties with 
foreign governments, and reward him for being 
secret about it,” the plaintiffs assert.

The brief was written by Deepak Gupta of Gupta 
Wessler PLLC and Joseph Sellers of Cohen 
Milstein Sellers & Toll, both in Washington; 
Harvard Law School Professor Laurence H. 
Tribe; Fordham Law School Professor Zephyr 
Teachout; and Erwin Chemerinsky, Dean of the 
School of Law at the University of California, 
Berkeley. 

Oral argument is scheduled for Oct. 18 before 
U.S. District Judge George B. Daniels.   WJ

Related Filings:
Memo opposing dismissal: 2017 WL 3444116

Trump
CONTINUED FROM PAGE 1
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