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Much has been written on techniques to reduce the U.S. federal estate, gift, and generation-
skipping transfer tax liabilities (“transfer tax liabilities”) of successful private equity fund 
managers who are U.S. citizens. For example, many managers and advisors in the industry 
are familiar with the concept, or, at a minimum, the buzz words: the “vertical slice.” The 
“vertical slice” refers to a structure that allows for lifetime gifts of interests in the fund's 
general partner (the “carried interests”) in a way that does not trigger unhelpful valuation 
rules for U.S. federal gift tax purposes. Lifetime gifting of the carried interests by a U.S. 
citizen private equity fund manager, often structured as the “vertical slice” and often involving 
lifetime trusts, can be an efficient tool to reduce the manager's overall transfer tax liabilities. 

Page 1 of 16Checkpoint | Document

9/10/2018https://checkpoint.riag.com/app/view/toolItem?usid=4825c8le016f&feature=tcheckpoint&l...



In the increasingly global environment of private equity funds, and of the world generally, 
more private equity fund managers of U.S.-based funds are not U.S. citizens. The non-U.S. 
citizen managers (NCMs) often are interested in pursuing the same techniques as their U.S. 
citizen counterparts to reduce their (real or perceived) U.S. tax liabilities. However, the U.S. 
federal income and transfer tax exposure of the NCMs may be quite different from the U.S. 
citizen counterparts. As a result, the planning considerations and recommended techniques 
also may vary. 

This article is a high-level overview for practitioners on the U.S. federal tax concerns and 
planning strategies specific to NCMs and their private equity interests. The article is 
structured as follows. 

• The first section, “Relevant U.S. residency rules and resulting U.S. tax exposure,” briefly 
reviews the definitions of a “resident” for U.S. tax purposes and then compares in broad 
terms the different U.S. tax exposure for residents and nonresidents of the U.S. 

• The second section, “NRA with U.S. transfer tax exposure,” discusses in more detail the 
planning considerations relevant in a common scenario, a nonresident alien (NRA) fund 
manager with transfer tax liabilities because of the manager's interests in the private 
equity fund. 

• The third section, “NCM resident in U.S.,” discusses in more detail the planning 
considerations relevant in another common scenario, a non-U.S. citizen manager (NCM) 
who is resident in the U.S., at least for its income tax purposes.

Relevant U.S. residency rules and resulting U.S. tax 
exposure

The U.S. subjects its citizens to U.S. federal income and transfer tax on their worldwide 
income and assets. The structure of the U.S. tax system is why the threshold distinction 
between U.S. citizen and non-U.S. citizen managers is a critical one. However, the converse 
is not true; not all non-U.S. citizens escape U.S. federal income and transfer tax on their 
worldwide income and assets. Residents of the U.S. for either its income or its transfer tax 
purposes also must pay U.S. federal income or transfer tax on their worldwide income or 
assets. 

The definition of a “resident” is different for U.S. federal income and transfer tax purposes. 
Thus, an individual may be resident for U.S. federal income tax purposes but not for U.S. 
federal transfer tax purposes, or, although less commonly, for U.S. federal transfer tax 
purposes but not for U.S. federal income tax purposes. The following subsections discuss the 
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definition of each in turn and then in broad terms discuss the tax treatment of nonresident 
aliens of the U.S. for either its income or its transfer tax purposes. 

Definition of resident for U.S. federal income tax purposes. For U.S. federal income tax 
purposes, a non-U.S. citizen individual is resident in the U.S. if the individual either holds a 
green card or satisfies the substantial presence test without satisfying any of the available 
exceptions.  The substantial presence test is a mechanical day-count test. It is satisfied if the 
individual is present in the U.S. for at least 31 days in the current year and 183 days or more 
in the current and two preceding years, as determined by a weighted formula. The weighted 
formula counts all of the days in the current year, 1/3 of the days in the first preceding year, 
and 1/6 of the days in the second preceding year.

Example. Johnny Traveler was in the U.S. on 135 days in 2018, 82 days in 2017, and 100 
days in 2016. Johnny Traveler does not satisfy the substantial presence test. The weighted 
average of his days is less than 183: 

[135 + (1/3 × 82) + (1/6 × 100)] = 179. 

A good rule of thumb is that an individual who is never present in the U.S. for more than 121 
days in any year will never satisfy the substantial presence test. Generally speaking, 
presence in the U.S. for any part of a day is counted as a day of presence (although there 
are limited exceptions to this general rule).

Some relevant rules function as exceptions to the substantial presence test. While a 
complete list and a discussion of the specifics of each available exception are beyond the 
scope of this article, identification of the more relevant exceptions may be helpful. 

Days of presence in the U.S. under certain visas may be ignored for purposes of the 
substantial presence test's mechanical day count.  However, the relevant immigration and 
tax rules are not identical. An individual may be validly present under a visa for immigration 
purposes but not be eligible to exclude those days of presence for tax purposes. Practitioners 
should take care to review the category of visa under which a client is present in the U.S. and 
the tax rules specific to that category of visa. 

Days of presence in the U.S. necessitated by a medical condition may be ignored for 
purposes of the substantial presence test's mechanical day count if the medical condition 
arose while the individual was present in the U.S.  Thus, an individual cannot enter the U.S. 
for purposes of seeking treatment for the medical condition and then exclude those days of 
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presence. Qualification for this exception generally requires timely filing IRS Form 8843, 
Statement for Exempt Individuals and Individuals with a Medical Condition. 

Finally, the closer-connection exception to the substantial presence test treats an individual 
as nonresident of the U.S. if the individual was present in the U.S. for less than 183 days in 
the current year and can establish a tax home in another country to which the individual has 
a closer connection.  Qualification for this exception generally requires timely filing a Form 
8840, Closer Connection Exception Statement for Aliens. 

The preceding paragraphs discuss when an individual will be resident of the U.S. for its 
income tax purposes under the internal laws of the U.S. The U.S. has entered into income 
tax treaties with many foreign countries. The income tax treaties include tie-breaker tests for 
individuals treated as resident in both of the participating jurisdictions. The terms of the 
treaties then give primary or exclusive taxing rights to one of the two jurisdictions. NCMs 
income tax resident both in the U.S. and in a treaty jurisdiction should consider how the treaty 
terms affect their tax treatment. 

Definition of resident for U.S. federal transfer tax purposes. Unlike the largely objective 
test to determine residency for U.S. federal income tax purposes, the residency test for U.S. 
federal transfer tax purposes is a subjective one. An individual is resident in the U.S. for its 
transfer tax purposes if the individual is “domiciled” in the U.S. Domicile is established by 
living in a place for any period with no “definite present intention of later removing 
therefrom.”  Thus, domicile requires two elements: (1) an actual physical presence and (2) 
an intention to remain indefinitely. This latter element of intention is a subjective facts-and-
circumstances determination. 

As in the income tax context, the U.S. has entered into estate and gift tax treaties with other 
jurisdictions, although significantly fewer than in the income tax context. The estate and gift 
tax treaties, like the income tax treaties, include tie-breaker tests that may override the 
treatment of an individual under the internal laws of the U.S. 

Taxation of nonresident aliens for U.S. federal income tax purposes. Noncitizen, 
nonresident aliens of the U.S. for its income tax purposes (Income Tax NRAs) generally are 
subject to U.S. federal income tax only on income effectively connected with a trade or 
business in the U.S. (ECI) or U.S.-source income that is fixed, determinable, annual, or 
periodical (FDAP). In broad terms, FDAP income is passive investment income. Individuals 
who are not income tax resident in the U.S. because days of presence under a certain visa 
have been excluded, but who nevertheless are physically present in the U.S. for 183 days or 
more in the year, may be subject to U.S. federal income tax on capital gains income from that 
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year.  The latter statement could be true even though capital gains, as a general rule, are 
sourced to the residence of the taxpayer. 

The specific sourcing rules for income are beyond the scope of this article, but practitioners 
working with managers who are Income Tax NRAs should carefully consider when interests 
in funds may produce U.S.-source income. Funds holding interests in real estate (or in 
companies holding significant real estate) in the U.S. or holding interests in operating 
companies organized as disregarded or flow-through entities will require special attention. 

Again, the paragraph above describes the default treatment under U.S. internal laws. 
Applicable income tax treaties between the U.S. and another jurisdiction may affect the tax 
treatment. 

Taxation of nonresident aliens for U.S. federal transfer tax purposes. Noncitizen, 
nonresident aliens of the U.S. for its transfer tax purposes (Transfer Tax NRAs) generally are 
subject to U.S. federal estate tax only on transfers of U.S. situs real, tangible personal, and 
intangible property.  They are subject to U.S. federal gift tax only on transfers of real and 
tangible personal property with a U.S. situs and are not subject to U.S. federal gift tax on 
transfers of intangible property, wherever situated (or on transfers of non-U.S. situs real and 
tangible personal property).  The exemption from U.S. gift tax on gifts by a Transfer Tax 
NRA of intangible personal property is an important one for planning purposes and is 
discussed further below. 

As a result of changes to the tax law made by the Tax Cuts and Jobs Act of 2017 (TCJA), in 
2018 U.S. citizens and transfer tax residents of the U.S. benefit from a unified exemption for 
U.S. federal estate and gift tax purposes of $11.18 million.  The expanded unified 
exemption amount is subject to inflation adjustment each year, but, absent change to current 
legislation, will sunset on 12/31/2025 and return to a $5 million inflation adjusted amount on 
1/1/2026. The current unified exemption amount means that a U.S. citizen or transfer tax 
resident may transfer up to $11.18 million free from any U.S. federal estate or gift tax. 

In comparison, Transfer Tax NRAs benefit from only a $60,000 exemption for transfers at 
death (and not during life).  The TCJA did not increase the available exemption for Transfer 
Tax NRAs. The significantly lower exemption amount available to Transfer Tax NRAs is an 
important planning point to recognize. 

Yet, while Transfer Tax NRAs benefit from a significantly lower exemption amount, they enjoy 
a far more limited exposure to U.S. federal transfer tax. Transfer Tax NRAs have U.S. federal 
estate tax exposure on U.S. situs property only, and U.S. federal gift tax exposure on gifts of 

8

9

10

11

12

Page 5 of 16Checkpoint | Document

9/10/2018https://checkpoint.riag.com/app/view/toolItem?usid=4825c8le016f&feature=tcheckpoint&l...



U.S. situs real and tangible personal property only.  The limited U.S. federal estate and gift 
tax exposure for Transfer Tax NRAs represents a clear advantage over U.S. citizen and 
transfer tax resident counterparts, but a Transfer Tax NRA with U.S.-situs property with a 
value in excess of $60,000 (a threshold easily reached!) usually can benefit from tax planning 
to mitigate U.S. federal transfer tax exposure. 

The paragraphs above describe the default treatment under U.S. internal laws. Applicable 
estate and gift tax treaties between the U.S. and another jurisdiction may affect the tax 
treatment. 

The sections below discuss planning opportunities for two common fact patterns: 

(1)  NCMs who are not resident in the U.S. for either its income or its transfer tax 
purposes (i.e., Income and Transfer Tax NRAs) but who still have potential U.S. federal 
transfer tax exposure due to fund interests. 

(2)  Planning for NCMs currently income tax resident in the U.S.

The sections to follow each draw upon the definitions and basic tax treatment described 
above.

Income and Transfer Tax NRA with U.S. federal 
transfer tax exposure

As previously mentioned, private equity funds have grown more global, just like the world in 
general. Many private equity funds which began as U.S.-only funds now have operations and 
offices abroad. As a result, NCMs, many of whom are both Income Tax and Transfer Tax 
NRAs because they continue to reside entirely outside of the U.S., may find themselves 
holding interests in a fund with significant U.S.-situs underlying holdings. This section 
discusses what U.S. federal transfer tax consequences this may have on the Income and 
Transfer Tax NRA manager, along with some of the more common planning strategies for 
consideration. 

As mentioned in the last section, for U.S. federal transfer tax purposes, Transfer Tax NRAs 
have U.S. federal estate tax exposure only on U.S.-situs property.  Many private equity 
funds are organized as partnerships for U.S. federal income tax purposes. The question then 
is when interests in a partnership are treated as U.S. situs. Unfortunately, there is no certain 
answer to the question. There are various competing theories on the proper analysis. For 
example, situs could be determined by the jurisdiction in which the partnership was formed, 
in which it is managed, or in which its underlying assets are located. With many global funds, 
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the response to any one or more of these analyses may be the U.S. In the absence of clear 
guidance, then, any fund formed in, managed in, or holding underlying assets located in the 
U.S. is at risk of being treated as U.S. situs property. 

A Transfer Tax NRA holding interests in such a fund at death could have U.S. federal estate 
tax exposure. The planning goal for the Transfer Tax NRA manager, then, would be the 
same as it is for the U.S. citizen or transfer tax resident fund manager—mitigate the U.S. 
federal estate tax liability. However, the considerations and techniques to accomplish this 
goal will be different for at least two significant reasons. 

First, the Transfer Tax NRA fund manager can mitigate U.S. federal estate tax exposure by 
restructuring ownership of the fund interest so that the fund interests no longer qualify as 
interests in U.S. situs property. The U.S. citizen fund manager with U.S. federal estate tax 
exposure on worldwide assets cannot avail himself of the same opportunity. However, even 
for the Transfer Tax NRA manager, there often are income tax tradeoffs with a restructuring 
of the fund interests as non-U.S. situs property that are discussed more fully below. 

Second, a Transfer Tax NRA manager who wishes to engage in lifetime gifting in order to 
mitigate U.S. estate tax exposure will be able to do so free from U.S. federal gift tax 
consequences much more easily than the U.S. citizen or transfer tax resident fund manager. 
The Transfer Tax NRA manager will not attract a U.S. federal gift tax on gifts of intangible 
personal property, which generally will include gifts of interests in the private equity fund. 

The reader may recall the “vertical slice” discussed earlier in the article, a common technique 
with U.S. citizen and transfer tax resident fund managers engaging in estate planning by 
lifetime gifting. The vertical slice is an often-recommended structure that avoids triggering 
unhelpful valuation rules for U.S. federal gift tax purposes. The Transfer Tax NRA manager 
should not need to be concerned with the same unhelpful valuation rules, or, therefore, with 
the vertical slice. The generous exception from U.S. federal gift tax for gifts of intangible 
personal property by a Transfer Tax NRA will avoid any U.S. federal gift tax no matter the 
value. Liberation from the valuation rules on transfers of fund interests can seem quite 
foreign, for lack of a better word, to Transfer Tax NRA managers and their advisors who are 
familiar with the planning of the U.S. citizen and transfer tax resident counterpart managers. 

A further explanation is provided below of the considerations typical of the two common 
planning options: 

(1)  Restructuring the fund interests as non-U.S. situs property. 

(2)  Lifetime gifting of fund interests.
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Restructuring fund interests as non-U.S. situs property. Transfer Tax NRAs are not 
subject to U.S. estate tax on non-U.S. situs property. As previously mentioned, the situs rules 
for partnership interests are not free from doubt. The ambiguity around the situs of 
partnership interests makes ownership of many fund interests with underlying U.S. situs 
assets potentially problematic for Transfer Tax NRAs. If a Transfer Tax NRA can structure 
ownership of the fund interests through a U.S. federal estate tax “blocker,” the Transfer Tax 
NRA can have greater certainty on U.S. estate tax exposure for the fund interests. 

A U.S. federal estate tax blocker means an interest in property with a situs clearly outside of 
the U.S., like interests in a foreign corporation. The structure then would look as follows: The 
Transfer Tax NRA would own the foreign corporation, which, in turn, would own the fund 
interests. 

Generally, the IRS considers only the interest in the foreign corporation in determining what, 
if any, U.S. situs property the Transfer Tax NRA holds at death. Because the foreign 
corporation interests are non-U.S. situs, the IRS should not treat the Transfer Tax NRA as 
holding U.S.-situs property interests at death.

An important exception to the general rule is described in the last paragraph. The situs of 
property is determined either at death or at the time of a lifetime transfer if, in the case of the 
lifetime transfer, the Transfer Tax NRA retains certain powers over the transferred property at 
death that cause the property to be included in the Transfer Tax NRA's estate.  The 
specifics of this latter exception are beyond the scope of this article, but a simple example 
may help explain the importance of the exception to the general rule. 

Example. Johnny Traveler, a Transfer Tax NRA, transferred interests in ABC Corporation, a 
U.S. domestic corporation, into a trust that Johnny Traveler retained the power to revoke. 
Johnny Traveler made no additional transfers to the trust. Assume that after the date of this 
transfer, the trustee of the trust sold the interests in ABC Corporation and invested those 
proceeds in XYZ Corporation, a Cayman corporation. Johnny Traveler then died still holding 
the power to revoke the trust, while the interests in XYZ Corporation were the only interests 
held by the trustee of the trust. 

Johnny Traveler would be treated as having U.S. situs property includable in his estate. The 
trust assets are included in his estate at the time of his death because of his revocation 
power. The assets would be treated as U.S.-situs property even though they were 
non-U.S.-situs property at the time of Johnny Traveler's death. This is because the property 
was U.S. situs at the time it was transferred to the trustee of the trust—the transferred 
property represented the interests in ABC Corporation, a U.S. domestic corporation. 
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Similar reasoning could be applied to interests in a foreign corporation held by a Transfer Tax 
NRA at death if the Transfer Tax NRA transferred interests in U.S. situs property, arguably 
like fund interests, to the foreign corporation during the Transfer Tax NRA's lifetime. A 
conservative approach to avoid this risk would be to have the foreign corporation purchase 
any existing fund interests from the Transfer Tax NRA for fair market value or to be the initial 
investor in the fund interests. 

While the above-described planning solution may sound relatively simple, Transfer Tax NRA 
managers must recognize that the planning solution, and the U.S. federal transfer tax savings 
it represents, often comes at some U.S. federal income tax expense. First, reduced treaty 
withholding rates (for which the Transfer Tax NRA may otherwise qualify because of an 
applicable income tax treaty) may be lost. Investing through a “reverse” hybrid, an entity 
treated as a partnership in the Transfer Tax NRA's home jurisdiction but as a corporation in 
the U.S., may protect both the reduced treaty withholding rates and the U.S. federal estate 
tax planning. Practitioners should carefully evaluate the facts of a particular client before 
counseling on recommended planning solutions. 

Second, the foreign corporation may introduce an additional layer of U.S. federal income tax 
in the form of a branch profits tax on ECI of the underlying fund interests. Finally, 
practitioners should take extra care in evaluating the plan when beneficiaries who are U.S. 
citizens or income tax residents of the U.S. are likely to inherit interests in the foreign 
corporation at the death of the Transfer Tax NRA. The extra care is particularly important in 
light of changes in the U.S. tax law introduced by the TCJA, including loss of the “30 day rule” 
and introduction of the new GILTI tax regime, the details of which are beyond the scope of 
this article. 

In sum, practitioners and clients should carefully weigh the relative benefits of any U.S. 
federal transfer tax planning against the resulting U.S. federal income tax consequences of 
that planning. 

Lifetime gifts of fund interests. As an alternative or complement to the restructuring of fund 
interests described above, some Transfer Tax NRA managers may be prepared to complete 
lifetime gifting of fund interests to mitigate their U.S. federal transfer tax exposure from the 
interests, much like their U.S. citizen counterparts often do. Fund interests, as interests in a 
partnership, are interests in intangible personal property. Assuming the IRS respects the form 
of the transaction, gifts of interests in intangible personal property do not attract a U.S. 
federal gift tax.  Again, the lifetime gift may seem like a relatively simple solution to the 17
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Transfer Tax NRA manager's U.S. federal estate tax exposure. However, there are some 
significant complexities to it. 

First, the Transfer Tax NRA manager must consider who should receive the gifted fund 
interests. Any individual beneficiaries receiving the fund interests outright will inherit the same 
U.S. federal transfer tax exposure that the Transfer Tax NRA manager is trying to mitigate. 
(Individual beneficiaries who are U.S. citizens or residents for U.S. federal transfer tax 
purposes at least will benefit from the full $11.18 million exemption under current law, as 
compared to the limited $60,000 exemption available to the Transfer Tax NRA manager.) 

The Transfer Tax NRA manager may consider transferring the interests to a completed gift 
trust, instead of outright to an individual beneficiary. A trust recipient could avoid the mere 
transfer of the U.S. federal estate tax liability from the Transfer Tax NRA manager to another 
individual. The trust can avoid any future transfer tax liabilities on the property. Assuming the 
beneficiaries do not hold certain powers over the trust property, trust property will not be 
included in their estates. Further, because the transfer to the trust should not attract a U.S. 
federal estate or gift tax, there should be no later U.S. federal generation-skipping transfer 
tax as long as there is no U.S. federal estate tax inclusion in any beneficiary's estate. 

From an income tax perspective, the U.S. tax rules disregard some trusts (“grantor trusts”) as 
taxpayers separate from their grantors but treat other trusts as regarded taxpayers 
(“nongrantor trusts”). The U.S tax rules restrict when a trust will be disregarded as to a 
taxpayer who is not a U.S. income tax resident.  Only in limited circumstances could an 
Income Tax NRA make a completed gift to a grantor trust.  Therefore, this article assumes 
any completed gift to a trust by the Income and Transfer Tax NRA manager would be to a 
nongrantor trust. 

Practitioners must carefully evaluate, and discuss with their clients, the desired income tax 
treatment of the recipient trusts. A domestic nongrantor trust recipient means shifting the fund 
interests to the hands of a U.S. federal income taxpayer (the trust), something the Income 
Tax NRA is not. This shift may increase the U.S. federal income tax liabilities arising from the 
fund interests. A foreign nongrantor trust recipient, in comparison, would avoid this result. 
However, if the foreign nongrantor trust has U.S. beneficiaries, ownership of the fund 
interests in the foreign nongrantor trust could implicate disadvantageous anti-avoidance tax 
rules (the “throwback tax on accumulation distributions”). Clients should understand the 
advantages and disadvantages of each structure. 

Second, another planning complexity arises from the fact that, because of the limitations in 
the tax code discussed above, the Income Tax NRA manager typically is not able to transfer 
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the fund interests to a grantor trust. By comparison, most of his or her U.S. citizen and 
income tax resident counterparts, when transferring fund interests, typically do transfer the 
fund interests to grantor trusts. It is far easier for a U.S. citizen or income tax resident grantor 
to create a grantor trust, and the grantor trust status is beneficial from an estate planning 
perspective. In addition, the grantor trust status serves distinct advantages specific to the 
context of a transfer of fund interests. The transfer between the grantor and the grantor trust 
is ignored for U.S. federal income tax purposes. 

The result is that two potential complications with transferring the fund interests are avoided: 

• The first of the two complications is the risk that the receipt of the fund interests will be 
taxable to the grantor because of a disposition within two years of receipt pursuant to 
Rev. Proc. 93-27  (and, under the TCJA, taxed as short-term capital gains rather than 
long-term capital gains).  When the recipient is a grantor trust, the grantor is not treated 
as disposing of the interests because the transfer is ignored. 

• The second of the two complications is any potential implication of assignment of income 
issues under the partnership tax rules.

Thus, transfer of carried interests by U.S. citizen and income tax resident fund managers to 
grantor trusts neatly avoids these two risks while also furthering the estate planning of the 
manager. 

The Income Tax NRA manager cannot easily create a completed gift grantor trust. 
Practitioners should carefully evaluate and discuss with clients the risks of dispositions of 
fund interests other than to grantor trusts. 

A third additional complexity arises from basis questions. The U.S. federal income tax rules 
typically increase the basis in assets included in a decedent's estate at the decedent's 
death.  In comparison, assets gifted during life do not benefit from this same step-up in 
basis and instead are given the donor's basis (a “carryover basis”).  With highly 
appreciating assets, like interests in many successful funds, the result is that lifetime gifts of 
the fund interests come with the cost of an eventual U.S. federal income tax liability on 
disposition of the fund interest. The U.S. federal income tax liability would be less if the fund 
manager held the interest until death and the estate benefited from the step-up in basis at the 
manager's death. Thus, the Transfer Tax NRA manager must consider if mitigation of the 
U.S. federal estate tax exposure of the fund interests warrants a loss of the benefit of a step-
up in basis 
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It should be noted that the last complexity is not one specific to completed gifts by a Transfer 
Tax NRA manager. U.S. citizen and transfer tax resident managers who make a completed 
gift of fund interests share the same concern. Their gifts also implicate a tradeoff between the 
U.S. federal income tax advantages of reducing the fund manager's U.S. federal taxable 
estate and the later U.S. federal income tax cost of the loss of the step-up in basis. However, 
a U.S. citizen or resident manager may be able to better manage the U.S. federal income tax 
cost of that tradeoff by later transacting with the grantor trust to which the manager gifts the 
fund interest in a transaction that would be ignored for U.S. federal income tax purposes. The 
Income and Transfer Tax NRA manager cannot, because the Income Tax NRA manager 
would not easily be able to make a completed gift to a grantor trust. Thus, transactions 
between the Income Tax NRA manager and the recipient nongrantor trust would not be 
ignored for U.S. federal income tax purposes (although, may not trigger U.S. income tax 
liabilities where the manager is Income Tax NRA). Again, practitioners should carefully 
evaluate and discuss this with their clients. 

Of course, any Income or Transfer Tax NRA manager also must consider and coordinate the 
tax consequences of either of the above planning options with advice of counsel in the 
manager's local jurisdiction. What may be an efficient plan from the U.S. tax perspective 
could have disastrous results in a local jurisdiction. Practitioners should coordinate with local 
counsel and be particularly vigilant in identifying any mismatch in the timing or taxpayers 
between jurisdictions in order to avoid implicating a loss of foreign tax credits that may 
otherwise have been available without planning. 

NCM resident in U.S. The last section discussed planning for Income and Transfer Tax 
NRAs who nevertheless have U.S. federal transfer tax exposure because of fund interests. 
This section focuses then on a different planning scenario common in the increasingly global 
environment—the NCM who now lives in the U.S. and holds fund interests. The NCM likely is 
income tax resident in the U.S., but may not necessarily be transfer tax resident in the U.S. 
The scenario is common when the NCM considers his or her time in the U.S. to be temporary 
in nature. For example, the NCM's assignment in the U.S. will end at a relatively certain date 
or the NCM expects to return to the NCM's home country at a date certain (for example, 
when the NCM's children complete their high school education in the U.S.). This section will 
discuss planning opportunities for the NCM who is Transfer Tax NRA, but income tax 
resident in the U.S. 

For ease of reference, this section refers to such a manager as a Resident NCM. (Planning 
for an NCM who is both income and transfer tax resident largely mirrors planning for the U.S. 
citizen counterpart, particularly if the NCM seeks advice only after the residency start date 
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has begun. Therefore, this article will not focus on this latter scenario. However, practitioners 
should carefully consider with such a client likely future residency status, and plan in advance 
regarding the tax treatment of any planning structures if the client's tax status changes.) 

The Resident NCM, like the Income and Transfer Tax NRA discussed above, may have U.S. 
federal estate tax exposure even though he or she is a Transfer Tax NRA. As discussed 
above, the fund interests held by the Resident NCM may be treated as U.S. situs. In fact, the 
Resident NCM is likely to have more significant U.S. federal estate tax exposure than the 
Income and Transfer Tax NRA because the Resident NCM likely will accumulate other 
U.S.-situs assets (outside of fund interests) during his or her residency period in the U.S. For 
example, the Resident NCM may acquire U.S. real property and significant tangible personal 
property located in the U.S. While this article focuses on planning specific to the fund 
interests, practitioners should discuss planning for other U.S. situs assets with the Resident 
NCM as well. 

With respect to the fund interests, the Resident NCM, like the Income and Transfer Tax NRA, 
can mitigate U.S. federal estate tax exposure merely by restructuring the fund interests to 
qualify as “non-U.S. situs” or by making a completed gift of the fund interests. However, the 
planning considerations and techniques for a Resident NCM are quite different from those of 
either the Income and Transfer Tax NRA or U.S. citizen or resident counterpart. Four of the 
more pertinent reasons for the different considerations are as follows. 

First, the Resident NCM may be subject to certain “anti-avoidance” regimes if he or she 
engages in any planning that restructures the fund interests to qualify as non-U.S. situs 
property. As discussed in the previous section, the restructuring to shift situs of the fund 
interests often will rely on ownership of the fund interests through an intervening blocker, or 
foreign corporation. However, the U.S. tax rules include anti-avoidance regimes aimed at 
discouraging U.S. federal income taxpayers (like the Residence NCM) from holding passive 
investments or generating passive income through foreign corporations. A detailed 
discussion of the anti-avoidance regimes is well beyond the scope of this article, but they are 
the regimes applying to interests held by U.S. persons in controlled foreign corporations 
(CFCs) and passive foreign investment companies (PFICs). In addition, after 2017 tax 
reform, a new “anti-avoidance” tax (the GILTI tax regime) may apply even where the foreign 
corporation does not have significant passive income. 

Practitioners must discuss these regimes with the Resident NCM in considering any 
restructuring planning. As a general rule, the regimes will make the restructuring planning far 
less attractive for the Resident NCM than it is for the Income Tax NRA. In addition, any 
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transfer by a Resident NCM of property to a foreign corporation could trigger gain recognition 
provisions under the U.S. federal income tax rules. As discussed above, a transfer rather 
than purchase or direct investment by a foreign corporation in the fund interests could create 
ongoing U.S. federal estate tax concerns. The gain recognition provisions of the U.S. federal 
income tax rules are an additional reason why, in the case of the Resident NCM, a purchase 
or initial investment in the fund interests by the foreign corporation would be a preferable 
planning route. 

Second, as previously discussed, the definition of a resident for U.S. federal transfer tax 
purposes is far more subjective than it generally is for U.S. federal income tax purposes. 
Practitioners must counsel Resident NCMs on the audit risks of freely gifting interests in 
intangible property. While the gifts of intangible property do not attract a U.S. federal gift tax 
as long as the IRS respects the Resident NCMs position that he or she is a Transfer Tax 
NRA, the IRS could challenge the Resident NCMs position. If the IRS is successful in the 
challenge, the Resident NCM would benefit from the full $11.18 million exemption available 
to U.S. citizens and transfer tax residents under current law. However, taxable gifts with a 
value above that amount generally will attract a U.S. federal gift tax at a highest marginal rate 
of 40% under current law. 

Resident NCMs who are particularly concerned with the strength of their domicile position 
may choose to thread the needle between both positions—i.e., structure gifts as gifts of 
intangible property only but then limit the value of those gifts to below the available $11.18 
million exemption (under current law). This compromise may seriously restrict the Resident 
NCMs planning flexibility, but could save the Resident NCM from a significant U.S. federal 
gift tax liability on a later successful challenge to the domicile position. 

Third, practitioners counseling Resident NCMs from jurisdictions which do have an estate 
and gift tax treaty in place with the U.S. should take special care in evaluating how that treaty 
affects the Resident NCMs tax treatment in the U.S. and in the other treaty jurisdiction. 

Finally, as compared to the Income and Transfer Tax NRA, the Resident NCM can more 
easily create a grantor trust for U.S. federal income tax purposes. As discussed above, some 
of the various complications are introduced by the difficulty for an Income Tax NRA to create 
a grantor trust. The complications do not apply for the Resident NCM, who can as easily 
create a grantor trust as his or her U.S. citizen counterpart. However, practitioners working 
with Resident NCMs still should engage in a robust discussion of the desired long-term tax 
treatment of any completed gift trust recipient of fund interests, as well as how that long-term 
tax treatment will change, if at all, with changes to the Resident NCMs tax status. A detailed 
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discussion of these considerations is beyond the scope of this article, but practitioners should 
carefully consider the implications of any mark-to-market tax consequences if the Resident 
NCM desires foreign nongrantor trust treatment of the trust long-term.

Conclusion

As is so often the case in planning for global clients with family members and assets 
scattered around the world, and with frequently shifting tax status, there are few turnkey 
solutions for the global fund manager. Practitioners working with global fund managers must 
rely on familiar planning concepts from the domestic context, but adapt them to create a 
bespoke plan that translates the tax-efficient planning goals of the domestic manager to the 
unique holdings, tax status, and long-term goals of the international manager.
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