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                        REFOCUSING THE JONES ANALYSIS:   
                NEW TRENDS IN EXCESSIVE FEE LITIGATION 

Following the Supreme Court’s Jones decision, the plaintiff’s bar has launched more than 
two dozen lawsuits against mutual fund investment advisers challenging their fees.  None 
has been ultimately successful in court.  The authors review this litigation, addressing the 
courts’ rejections of plaintiffs’ various arguments.  They then argue that future cases 
should be decided by summary judgment or on motion to dismiss.  They close by 
advising investment advisers and fund boards to remain mindful of the threat of such 
claims.  

                      By Amy D. Roy, Jonathan R. Ference-Burke, and Hannah C. Vail * 

Ten years ago, the Supreme Court issued its seminal 

opinion in Jones v. Harris Associates L.P.,1 establishing 

the standard of liability for claims under Section 36(b) of 

the Investment Company Act.2  Jones marked the first 

and only time that the Supreme Court has interpreted the 

substance of Section 36(b).  The Court, while 

acknowledging the relevance of six factors first 

identified by the Second Circuit in Gartenberg v. Merrill 
Lynch3 — and invoked by many courts thereafter — 

held that, to establish liability under Section 36(b), a 

plaintiff must ultimately show a fee “so 

disproportionately large that it bears no reasonable 

———————————————————— 
1 559 U.S. 335 (2010). 

2 15 U.S.C. § 80a-35(b). 

3 Gartenberg v. Merrill Lynch Asset Mgmt., Inc., 694 F.2d 923, 

928 (2d Cir. 1982). 

relationship to the services rendered and could not have 

been the product of arm’s length bargaining.”4  

Proving unsuccessful at establishing Section 36(b) 

liability in any case prior to Jones, the plaintiff’s bar 

responded to the Supreme Court’s ruling by launching 

more than two dozen lawsuits against mutual fund 

investment advisers over the past 10 years.  Despite their 

apparent optimism, plaintiffs have continued to struggle 

to meet their burden in court.  Plaintiffs’ approach to 

litigating Section 36(b) actions has not wavered — they 

continue nearly across the board to adhere to their now 

familiar formulaic application of the so-called 

Gartenberg factors as though these constitute the 

standard of liability, focusing the court on “(1) the nature 

and quality of the services provided to fund 

shareholders; (2) the profitability of the fund to the 

adviser; (3) fall-out benefits . . . ; (4) economies of scale; 

———————————————————— 
4 Jones, 559 U.S. at 346. 



 

 

 

 

 

June 10, 2020 Page 132 

(5) comparative fee structures; and (6) the independence 

and conscientiousness of the trustees.”5  Plaintiffs have 

stuck to this approach despite Jones’ express instruction 

that courts consider “all relevant circumstances” to 

determine whether any one factor, or combination of 

factors, actually takes the fee beyond the range of arm’s-

length bargaining.6  As is clear, plaintiffs’ devotion to 

this approach has yet to result in success in court.  

The approaching end of this latest wave of Section 

36(b) cases presents an opportunity to take stock of 

where Section 36(b) litigation has been and what the 

future holds.  Fund advisers have maintained their 

unbeaten streak, racking up a consistent string of court 

victories against excessive fee claims.  Indeed, it remains 

the case that since the enactment of Section 36(b) in 

1970, no adviser has been found liable under the statute 

for a breach of its fiduciary duties with respect to the 

receipt of compensation.7  That consistent trend raises 

the question of whether Section 36(b) claims are dead: 

given this 50-year stretch of success, can the industry 

declare victory and assume that the plaintiff’s bar will 

give up?  And if Section 36(b) litigation is not dead, 

what does the post-Jones wave of cases tell us about 

what the future may hold?    

I.  THE JUDICIAL TREATMENT OF ARGUMENTS 
ASSERTED BY THE PLAINTIFF’S BAR IN SECTION 
36(B) ACTIONS 

While Jones is best known for having set the “beyond 

arm’s-length” standard of liability for Section 36(b) 

claims, in its ruling the Supreme Court also provided 

guidance regarding how courts should assess certain 

allegations and evidence in applying that standard.  For 

example, the Court noted:  

———————————————————— 
5 In re BlackRock Mut. Funds Advisory Fee Litig., 327 F. Supp. 

3d 690, 711 (D.N.J. 2018) (“BlackRock I”), appeal pending, No. 

19-1557 (3d Cir. filed Mar. 8, 2019). 

6 Jones, 559 U.S. at 347. 

7 It should be noted that while plaintiffs have been unable to 

obtain a ruling of ultimate liability, as discussed further below, a 

number of cases have resulted in undisclosed, confidential 

settlements. 

We do not think that there can be any 

categorical rule regarding the comparisons of 

the fees charged different types of clients.  

Instead, courts may give such comparisons the 

weight that they merit in light of the 

similarities and differences between the 

services that the clients in question require, but 

courts must be wary of inapt comparison.8 

This “cautionary” language from the Supreme Court 

seems to have sparked the latest wave of excessive fee 

litigation, with the plaintiff’s bar reading it as an 

invitation to rely on comparisons between mutual fund 

fees and fess charged to other types of money 

management clients.  Notably, in each of the two-dozen 

plus cases filed post-Jones, the central focus has been on 

the “similarities and differences” between the types of 

services the investment adviser provides to its different 

client types for different fees.  In bringing these cases, 

the plaintiffs have focused on two main theories.  In 

cases brought under the first theory — the so-called 

“manager of manager” cases — plaintiffs targeted 

advisers that delegate portfolio management services to 

external subadvisers and asserted that the adviser 

retained an excessive portion of the advisory fee, given 

its delegation of substantially all advisory services to 

third parties, like the subadviser.  In cases brought under 

the second theory — dubbed the “reverse manager of 

manager” cases — plaintiffs argued that the adviser 

charged its proprietary mutual funds higher fees than it 

charged to the externally-sponsored mutual funds for 

which it served as a subadviser, despite providing 

substantially the same services to both clients.9   

Plaintiffs augmented these primary theories with a 

variety of discrete allegations about other Gartenberg 

factors, such as attacking the adviser’s profitability or 

the board’s process for approving advisory contracts, 

alleging (generally without evidence) that the adviser 

was not sharing economies of scale with fund investors, 

and criticizing the independent data that the mutual fund 

industry regularly relies upon to measure performance 

and compare fees.  Despite this kitchen-sink approach to 

———————————————————— 
8 Jones, 559 U.S. at 349-350. 

9 BlackRock I, 327 F. Supp. 3d at 712. 
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litigation, plaintiffs have universally failed to gain 

ground in their Section 36(b) claims — as none of these 

theories has gained traction with the courts deciding the 

cases. 

A.  Comparisons of Advisory and Subadvisory Fees  

Each court to address this issue has reached the same 

conclusion:  subadvisers provide only a fraction of the 

services that advisers provide to the proprietary mutual 

funds they sponsor and manage.  No plaintiff has been 

able to prove that the differential between the advisory 

fees and subadvisory fees is not justified by the 

differential in services provided to the two types of 

clients.  Courts have thus adhered closely to Jones’ 

prescient warning that when “the services rendered are 

sufficiently different that a comparison is not probative . 

. . courts must reject such a comparison.”10   

Plaintiffs’ attempts to position subadvisory fees as 

adequate comparators to advisory fees are misleading at 

best.  A subadvisory fee is by definition fundamentally 

different from an advisory fee, as it is only a portion of 

the total management fee paid by a mutual fund, in 

exchange for only a portion of the services required to 

operate the fund.  Subadvised funds pay their own 

advisers advisory fees on top of the subadvisory fees 

they pay to subadvisers, as compensation for the balance 

of necessary services.11   

In the post-Jones wave of Section 36(b) litigation, 

defendants have successfully established the significant 

differences between advisory and subadvisory services 

and risks associated with each.  After all, it is the adviser 

— not the subadviser — that handles the oversight of all 

fund operations, including the oversight of all third-party 

service providers such as a subadviser.12  The adviser 

retains responsibility for ensuring that the fund is 

compliant with the extensive applicable laws and 

regulations required of registered mutual funds — 

including the crucial tasks of daily securities valuation, 

net asset value determination, and liquidity 

management.13  Further undermining the plaintiffs’ 

———————————————————— 
10 Jones, 559 U.S. at 350. 

11 Goodman v. J.P. Morgan Inv. Mgmt., Inc., 301 F. Supp. 3d 759, 

773 (S.D. Ohio 2018) (“Goodman I”), aff'd, 954 F.3d 852 (6th 

Cir. 2020) ("Goodman II"). 

12 Chill v. Calamos Advisors LLC, 417 F. Supp. 3d 208, 263 

(S.D.N.Y. 2019).  

13 In re BlackRock Mut. Funds Advisory Fee Litig., No. 

CV141165FLWTJB, 2019 WL 1387450, at *27 (D.N.J. Feb. 8,  

 

premise is the fact that in many cases, the role of 

subadviser involves handling the investment 

management for only a portion (a “sleeve”) of the fund’s 

assets, as opposed to the fund’s entire portfolio.14  And 

aside from differences in services, it is the adviser, 

whose name frequently appears on the fund itself, who 

incurs far greater risk for any operational issues 

encountered by the fund as opposed to a subadviser who 

can look to the subadvised fund’s own adviser to bear 

such risk.15  In addition to operational risk, courts have 

time and again recognized the additional reputational, 

entrepreneurial, litigation, and enterprise risk that an 

adviser faces in sponsoring and managing its own funds 

as compared to when serving in the role as subadviser.  

Simply put, the services an adviser provides to a mutual 

fund are “more extensive” than the services a subadviser 

provides to subadvised funds.16 

In line with the above findings, courts have also 

rejected plaintiffs’ “manager of managers” theory that 

advisers that retained subadvisers for the portfolio 

management of the fund at issue delegated all the 

relevant services that would otherwise justify their 

fees.17  This theory is divorced from reality and ignores 

the substantial obligations that advisers retain (despite 

using subadvisers for portfolio management), including 

operational and third-party oversight, compliance, board 

coordination, client service, and the handling of the 

fund’s many public filings required by the SEC, not to 

mention the additional risks discussed above.18  The 

mere fact of engaging subadvisers for portfolio 

management does not eliminate the need for the other 

services received by the fund or affect their quality.  

Case law has helpfully confirmed the reality of the 

limited role subadvisers play in managing a mutual fund 

and has distinguished it from the all-encompassing role 

filled by a fund’s primary adviser. 

 
    footnote continued from previous column… 

    2019) (“BlackRock II”), appeal pending, No. 19-1557 (3d Cir. 

filed Mar. 8, 2019). 

14 Kennis v. Metro. W. Asset Mgmt., LLC, Civ. No. 15-8162, 2019 

WL 4010747, at *11 (C.D. Cal. July 9, 2019), appeal pending, 

No. 19-55934 (9th Cir. filed Aug. 8, 2019). 

15 Goodman II, 2020 WL 1502451, at *6.  

16 BlackRock II, 2019 WL 1387450, at *29. 

17 Zehrer v. Harbor Capital Advisors, Inc., No. 14 C 00789, 2018 

WL 1293230, at *10 (N.D. Ill. Mar. 13, 2018). 

18 Sivolella v. AXA Equitable Life Ins. Co., Civ. No. 11-4194, 

2016 WL 4487857, at *30 (D.N.J. Aug. 25, 2016), aff’d, 742 F. 

App’x 604 (3d Cir. 2018). 
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B.  The Fund Board’s Review Process 

Aside from its fee comparison admonition, Jones 

focused courts on the role of the board and the deference 

its fee approval ought to be given in light of the review 

process undertaken by the board.  In Jones, the Supreme 

Court emphasized that courts should give weight to a 

robust, well-informed fee approval process.19  As courts 

have been instructed to defer to board approval of 

advisory contracts so long as there is a robust board 

process, plaintiffs often argue that the mutual fund’s 

board could have negotiated a better bargain for 

shareholders.  However, it is exceedingly difficult for 

plaintiffs to show that a board’s review of the advisory 

contracts was deficient, as the industry-standard practice 

is for the board’s approval process to include review of 

extensive, detailed information requested from the 

adviser and for the board to rely on sophisticated outside 

counsel throughout the review process.20  Plaintiffs are 

therefore left to assert that the board “could have 

negotiated more aggressively,” which “does not provide 

a basis for a rational finding that the [b]oard’s review 

process was less than robust.”21  Courts have 

consistently rejected this type of “Monday-morning 

quarterbacking”22 of board decisions because “[s]uch a 

standard would put defendants in the untenable posture 

of defending interminable, manufactured, and protracted 

litigation involving second-guessing a board’s 

process.”23 

C.  The Methodology used to Determine Advisers’ 
Profitability  

“[I]t is not a permissible approach under Section 

36(b) to argue that the adviser just plain made too much 

money.”24  Robust services provided to the fund that are 

“not disproportionate” to the adviser’s profits weigh 

———————————————————— 
19 Jones, 559 U.S. at 351. 

20 See, e.g., Sivolella, 2016 WL 4487857, at 27. 

21 In re Davis N.Y. Venture Fund Fee Litig., No. 14 CV 4318-

LTS-HBP, 2019 WL 2896415, at *11 (S.D.N.Y. May 30, 

2019), appeal pending, No. 19-1967 (2d Cir. filed June 28, 

2019). 

22 Zehrer, 2018 WL 1293230, at *15. 

23 Kasilag v. Hartford Inv. Fin. Servs., LLC, Civ. No. 11-1083, 

2016 WL 1394347, at *14 (D.N.J. Apr. 7, 2016), aff’d, 745 F. 

App’x 452 (3d Cir. 2018) (“Kasilag I”). 

24 Kasilag v. Hartford Inv. Fin. Servs., LLC, No. CV 11-1083, 

2017 WL 773880, at *22 (D.N.J. Feb. 28, 2017) (internal 

quotations omitted), aff’d, 745 F. App'x 452 (3d Cir. 2018) 

(“Kasilag II”). 

against a finding of excessive fees.25  Given that courts 

have found profit margins as high as the 70-80% range 

not to indicate an excessive advisory fee for purposes of 

Section 36(b),26 plaintiffs instead often attack the 

methodology used by the adviser in determining fund-

level profitability.  In doing so, they propose alternative 

profitability calculations unmoored from established 

accounting principles, such as excluding subadvisory 

fees from adviser expenses contrary to industry 

practices27 or asserting that portfolio management 

compensation should not be treated as an expense 

(contrary to GAAP).  These accounting approaches, 

albeit creative, have failed to persuade courts.  Given the 

substantial profit margins previously identified as not 

excessive, profitability-centered arguments — without 

more — will likely continue to be unsuccessful for 

plaintiffs. 

D.  Economies of Scale 

Plaintiffs have consistently failed to demonstrate that 

economies of scale exist at all in managing mutual 

funds, let alone that investment advisers failed to 

adequately share economies of scale with fund 

shareholders.28  Relying in large part on pre-Jones 
decisions, courts in the latest wave of litigation have 

confirmed that mere allegations that a fund’s assets 

under management grew are not sufficient to show that 

economies of scale exist. 29  Rather, plaintiffs must 

provide additional evidence that the fund’s marginal 
costs decreased as the fund’s assets under management 

increased.30  Courts have chastened experts who 

“improperly assumed that any changes in . . . allocated 

costs were the results of economies of scale, when, in 

fact, those cost changes may have been caused by other 

factors unrelated to scale.”31  And notably, at least one 

mutual fund adviser has successfully demonstrated that 

———————————————————— 
25 BlackRock II, 2019 WL 1387450, at *36. 

26 Davis, 2019 WL 2896415, at *14 (73.33% to 81.43%); Schuyt 

v. Rowe Price Prime Reserve Fund, Inc., 663 F. Supp. 962, 979 

& 989 (S.D.N.Y.), aff’d, 835 F.2d 45 (2d Cir. 1987) (77%). 

27 Sivolella, 2016 WL 4487857, at *50-51. 

28 See, e.g., BlackRock II, 2019 WL 1387450, at *35. 

29 Pirundini v. J.P. Morgan Inv. Mgmt. Inc., 309 F. Supp. 3d 156, 

166-67 (S.D.N.Y. 2018) (citing, inter alia, Kalish v. Franklin 

Advisers, Inc., 742 F. Supp. 1222, 1239 (S.D.N.Y. 1990), aff’d, 

928 F.2d 590 (2d Cir. 1991)), aff’d, 765 F. App’x 538 (2d  

Cir. 2019)). 

30 Id. 

31 BlackRock II, 2019 WL 1387450, at *34. 
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running a larger fund can be substantially more difficult 

than running a smaller fund, as managing a large fixed 

income bond fund, for example, requires more 

personnel, infrastructure, and resources in order to 

effectively obtain sufficient fixed-income exposure for 

the fund.32  As a result, plaintiffs’ oft-asserted 

assumption that a larger fund must have economies of 

scale now faces additional hurdles.   

Even when plaintiffs have been able to prove that 

economies of scale exist, they have had difficulty 

demonstrating that the adviser failed to properly share 

the benefits of those economies of scale with the fund.  

The question before courts is not “whether economies of 

scale could have been shared at a higher level,” but 

rather “whether the board could have agreed to those 

levels after engaging in good faith negotiations.”33  

Economies of scale can be shared through, among other 

methods, breakpoints, expense limitations, pricing to 

scale from the outset, and product cap reimbursements.34  

Increased investments in new technologies, new 

employees, or additional compensation for existing 

employees are other ways that courts have recognized as 

acceptable ways to share economies of scale.35  Given 

the number of available avenues for advisers to 

effectively share economies of scale with shareholders, 

plaintiffs have found it difficult to make the necessary 

showing that the adviser retained all of the benefits of 

economies of scale. 

E.  Lipper and Broadridge Analyses  

Mutual funds commonly engage independent third 

parties such as Lipper (now known as Broadridge) or 

Strategic Insight to compare the fund’s performance and 

fees against peer funds.36  In an attempt to undermine the 

otherwise compelling defense arguments put forth by 

advisers with fees and performance in line with their 

peers, plaintiffs point to the Jones’ Court’s language 

cautioning courts from “rely[ing] too heavily on 

comparisons with fees charged to mutual funds by other 

advisers, which may not result from arm’s-length 

negotiations.”37  While still adhering to the warning 

given in Jones, courts have consistently found that 

———————————————————— 
32 Kennis, 2019 WL 4010747, at *32. 

33 Goodman II, 954 F.3d at 864. 

34 Sivolella, 2016 WL 4487857, at *58. 

35 Kennis, 2019 WL 4010747, at *33. 

36 Goodman II., 954 F.3d at 862-863. 

37 Jones, 559 U.S. at 350; see, e.g., Davis, 2019 WL 2896415, at 

*13; Kasilag II, 2017 WL 773880, at *23. 

independent fee and performance data are reliable, 

especially “when there is no other comparative fee data 

in the record, or where the comparison proffered by the 

plaintiffs was inapt.”38  As such, courts discuss fee and 

performance data extensively in their opinions as a 

valuable tool to evaluate mutual fund performance in 

comparison to its peers.39   

II.  SUMMARY JUDGMENT IN SECTION 36(B) 
ACTIONS  

Due to the fact-intensive inquiry that the Gartenberg 

factors may appear to require, historically courts have 

often hesitated to decide Section 36(b) actions at 

summary judgment, preferring instead to hear the 

evidence at trial.40  This hesitance is somewhat ironic, 

given that Jones itself was decided at summary 

judgment, as affirmed by the Seventh Circuit following 

remand.41  Although the trial record is often substantially 

identical to the evidence offered at summary judgment, 

and even though Section 36(b) cases are tried to the 

bench, judges have often found that the parties’ 

summary judgment arguments present credibility 

questions that demand a trial.42  Although doing so is 

arguably inconsistent with the summary judgment 

standard under Fed. R. Civ. P. 56(c), courts have tended 

to permit any issue the plaintiff can characterize as 

“nebulous and wrangled-over” as presenting a genuine 

dispute of material fact.43  This is particularly true where 

plaintiffs make arguments under multiple Gartenberg 

factors.44  Although advisers have been universally 

successful at trial, the courts’ reluctance to decide cases 

at summary judgment leads to greater legal expenses for 

advisers who must spend time and resources to re-

———————————————————— 
38 BlackRock II., 2019 WL 1387450, at *32. 

39 See, e.g., Zehrer, 2018 WL 1293230, at *12-13; 2017 WL 

773880, at *9; Sivolella, 2016 WL 4487857, at *64-65. 

40 See, e.g., Kennis v. Metro. W. Asset Mgmt., LLC, Civ. No. 15-

8162, 2018 WL 8138778, at *10 (C.D. Cal. Oct. 25, 2018). 

41 Jones v. Harris Assocs. L.P. (“Jones II”), 611 F. App’x 359, 

360-62 (7th Cir. 2015).  Another earlier example is Gallus v. 

Ameriprise Fin., Inc., 497 F. Supp. 2d 974, 975 (D. Minn. 

2007), rev’d, 561 F.3d 816 (8th Cir. 2009), vacated and 

remanded, 559 U.S. 1046 (2010), reinstated, No. 04-4498 

(DWF/SRN), 2010 WL 5137419 (D. Minn. Dec. 10, 2010), 

aff’d, 675 F.3d 1173 (8th Cir. 2012). 

42 See, e.g., BlackRock I, 327 F. Supp. 3d at 726. 

43 Kasilag I, 2016 WL 1394347, at *16. 

44 Chill v. Calamos Advisors LLC, No. 15 CIV. 1014 (ER), 2018 

WL 4778912, at *21 (S.D.N.Y. Oct. 3, 2018). 
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present the same arguments and evidence they martialed 

for summary judgment. 

Not only is this overly cautious approach time-

consuming and expensive, it is contrary to the standard 

the Supreme Court established in Jones.  “Only where 

plaintiffs have shown a large disparity in fees that cannot 

be explained by the different services in addition to 

other evidence that the fee is outside the arm’s-length 

range will trial be appropriate.”45  Plaintiff’s burden is, 

and always has been, to show that the adviser’s fee is 

beyond what could have been bargained at arm’s 

length.46  Thus, it is not enough under Jones to merely 

identify disputed issues of fact as to a disparity in fees 

and services; rather, the Supreme Court was clear that in 

order for a trial to be warranted, a plaintiff must show 

such a disparity in fees and services in addition to other 
evidence that suggest the fee is beyond what could have 

been bargained at arm’s length.  Indeed, this is true more 

generally as well:  given that the ultimate standard of 

liability under Jones is showing a fee outside the arm’s-

length range, factual disputes over one or more 

Gartenberg factors should not prevent entry of summary 

judgment if they do not create a material fact dispute 

over the ultimate “beyond-arm’s-length” question.   

In more recent Section 36(b) cases, however, courts 

have shown an encouraging trend towards resolving 

claims at summary judgment.  For example, a district 

judge in the Southern District of New York granted an 

adviser’s motion for summary judgment in 2018, finding 

that the plaintiffs failed to produce “sufficient evidence 

to support a rational conclusion that [the adviser’s] 

performance was so deficient and its profits so great that 

its fees were disproportionate to its services.”47  

Separately, a district court in the Southern District of 

Ohio granted an adviser’s motion for summary judgment 

after finding that the plaintiffs had not presented issues 

of fact that showed the advisory fee at issue was 

excessive.48  The Sixth Circuit just affirmed the district 

court’s decision in March 2020, and in doing so, 

expressly recognized that the key factors for courts to 

consider in Section 36(b) cases — and that may in many 

cases be dispositive — are probative fee comparisons, 

and the nature and quality of services (i.e., performance) 

provided by the adviser.49  These two factors “jointly 

———————————————————— 
45 Jones, 559 U.S. at 351 n.8 (emphases added). 

46 Id. at 346. 

47 Davis, 2019 WL 2896415, at *15. 

48 Goodman I, 301 F. Supp. 3d at 782. 

49 Goodman II, 954 F.3d at 859-860 (citing Jones II, 611 F. App’x 

at 361). 

suffice” to determine whether an advisory fee is within 

the range of arm’s-length bargaining because it focuses 

on the central question of whether the adviser has 

“delivered value for money.”50  Similarly, in 2019, a 

judge in the Northern District of Illinois “examined all 

the factors” and found that the “plaintiffs have failed to 

demonstrate a genuine issue of fact requiring trial under 

any of them.”51   

There is also reason to be optimistic that courts may 

trend toward disposition of Section 36(b) claims at the 

earlier motion to dismiss stage.  In 2018, a district court 

in the Southern District of New York held that merely 

identifying a comparable fund that paid a lower advisory 

fee is not sufficient to place the fee at issue outside the 

arm’s-length range and granted an adviser’s motion to 

dismiss a Section 36(b) complaint.52  The Second Circuit 

affirmed that dismissal.53  This case, and the ones 

discussed above appropriately recognized that not all 

questions of fact are material, and not all questions of 

fact posed by plaintiffs have a bearing on whether 

advisory fee are beyond the arm’s-length bargaining 

range. 

Regardless of litigation stage, it is fair to say that 

advisers’ resounding recent successes reflect the courts’ 

growing recognition of the realities of the modern 

mutual fund industry.  Despite plaintiffs’ pleas to the 

contrary, all indications show that investment advisers 

are competing fiercely for investor assets and as such are 

strongly incentivized to keep advisory fees low in order 

to attract coveted investors.54  Unlike when the 1970 

amendments to the Investment Company Act were 

enacted, today investors can choose from thousands of 

investment options managed by hundreds of different 

investment advisers.55  Empirical research has shown 

that fund families that charge higher fees in fact have 

lower market share than other fund families.56  No doubt 

———————————————————— 
50 Jones II, 611 F. App’x at 361. 

51 Zehrer, 2018 WL 1293230, at *17. 

52 Pirundini, 309 F. Supp. 3d at 165-66. 

53 Pirundini v. J.P. Morgan Inv. Mgmt. Inc., 765 F. App’x. 538 

(2d Cir. 2019). 

54 John C. Coates, IV and R. Glenn Hubbard, Competition in the 

Mutual Fund Industry: Evidence and Implications for Policy, 

33 JOURNAL OF CORPORATION LAW 1, 166-67 (2007). 

55 Id. at 166-67. 

56 Ajay Khorana and Henri Servaes, What Drives Market Share in 

the Mutual Fund Industry, 16 REVIEW OF FINANCE 1, 110 

(2011). 



 

 

 

 

 

June 10, 2020 Page 137 

feeling the pressure to respond to those market forces, 

mutual fund advisers have decreased the expense ratios 

incurred by mutual fund investors by nearly 50% in the 

last 18 years.57  The evidence supporting plaintiffs’ 

narrative that advisers are extracting excessive fees from 

shareholders of mutual funds — while uninformed 

boards sit idly by — simply does not exist. 

Courts facing a next wave of Section 36(b) litigation 

should continue to consider and recognize the realities of 

the mutual fund industry and apply a focused Jones 

analysis to determine the ultimate question at issue: 

whether the adviser’s fees are beyond the arm’s-length 

range.  Courts can evaluate whether plaintiffs have met 

that burden by examining appropriate fee comparisons 

and the services provided to the fund by the advisers.58  

Armed with recent appellate decisions, courts will 

hopefully consider these factors at the summary 

judgment stage by relying on objective data regarding 

the fund’s performance and the adviser’s fees provided 

by third parties like Broadridge.59  Judges should focus 

on whether the plaintiff has raised an issue of material 

fact as to whether the advisory fee is beyond the arm’s 
length bargaining range, rather than whether a question 

of fact has been raised as to an individual Gartenberg 

factor when considering Section 36(b) claims at 

summary judgment.  In instances where an adviser’s fees 

are not disproportionately higher than advisory fees for 

peer funds and the mutual fund is performing well under 

the adviser’s guidance, courts should be very reluctant to 

send the case to trial over peripheral issues that cannot 

rise to the level of material questions of fact. 

III.  GOING FORWARD  

The one-sided results in recent 36(b) litigation justify 

the question whether Section 36(b) excessive fee claims 

———————————————————— 
57 Investment Company Institute, 2019 INVESTMENT COMPANY 

FACT BOOK: A REVIEW OF TRENDS AND ACTIVITIES IN THE 

INVESTMENT COMPANY INDUSTRY 115 (2019). 

58 Goodman II, 954 F.3d at 859-860; Jones II, 611 F. App’x at 

361. 

59 Goodman II, 954 F.3d at 862-863. 

are dead.  The unfortunate reality is:  probably not.  

Procedurally, Section 36(b) claims remain much easier 

to assert than traditional securities fraud claims because 

a plaintiff holding a single share can assert a claim on 

behalf of the entire fund, and potentially subject the 

adviser to massive damages, without needing to seek 

class certification.60  The standard of liability remains 

fact-intensive, making it difficult for advisers to win a 

motion to dismiss, and often resulting in pricey 

discovery.  While no plaintiff has ever succeeded in 

establishing liability, the prospect of a settlement likely 

makes it economically viable for plaintiff’s lawyers to 

continue pursuing these claims.  Of the 23 Section 36(b) 

cases litigated in the wake of Jones, over one-third of 

those settled rather than proceeding with expensive and 

time-consuming litigation.  Although the terms of 

settlements remain confidential since they do not require 

approval from any court, it is a working assumption that 

these settlements often, if not always, result in some 

amount of cash payment to the plaintiff’s lawyers.  

While Section 36(b) claims will likely resurface in 

another future wave of litigation, they may look very 

different than the wave most recently litigated.  For 

starters, the central theory of the post-Jones wave of 

cases — comparing advisory fees to subadvisory fees — 

has been consistently and thoroughly rejected by every 

court to reach the merits.  While the plaintiff’s bar has 

not yet conceded defeat, it is difficult to imagine a new 

wave of cases pursuing this theory.  Second, and perhaps 

more fundamentally, the way in which courts have 

recently been willing to reject the plaintiffs’ claims at 

the summary judgment stage reflects a helpful evolution 

that should be beneficial to advisers in defeating future 

cases at earlier stages of litigation and avoiding incurring 

additional legal costs on meritless claims. ■  

———————————————————— 
60 15 U.S.C. § 80a-35(b). 


