ALERT

Annex A: New ISDA Protocol Will Limit Buy-Side Remedies
in a Financial Institution Failure

Below is a summary of some of the key terms in the Protocol. The terms of the Protocol are complex and
vary depending on the relationship between the parties and the terms of the documentation, as described in
more detail below.

The Protocol does not apply to an ISDA Master Agreement or any credit support document unless both of
the parties to the ISDA Master Agreement or both of the parties to (or both the provider and the beneficiary
of) the credit support document adhere to the Protocol.

Special Resolution Regimes (* SRRs”) Covered by the Protocol

e The Protocol initially covers the existing resolution regimes in France, Germany, Japan, Switzerland,
the United States (both Title II of the U.S. Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010 and the U.S. Federal Deposit Insurance Act) and the United Kingdom. The
resolution regimes of France, Germany and the United Kingdom will automatically be amended and
updated to reflect these jurisdictions’ implementation of the EU’s Bank Recovery and Resolution
Directive. Resolution regimes of other countries that are members of the Financial Stability Board
will be covered in the future, as they are developed, to the extent they meet certain requirements (e.g.,
equal treatment of creditors, no temporary stay exceeding two business days, protection of netting
and set-off rights, and either suspension of payment and delivery obligations under the master
agreement with respect to both parties during the stay or a requirement that the failing or failed
financial institution perform its payment and delivery obligations under the master agreement during
the stay).

e Ifan adhering party is not subject to regulations by January 1, 2018, that prohibit such adhering party
from entering into any transactions documented under ISDA Master Agreements that do not include
provisions similar to those in the Protocol, the Protocol includes a mechanism for any other adhering
party to opt out of the Protocol with respect to that particular counterparty and SRR.

Opt-in to Eligible Special Resolution Regimes

e Through the Protocol, an adhering party opts in to the resolution laws governing its counterparty,
and certain of its counterparty’s related entities, that enter an SRR in a covered jurisdiction. In
particular, this means that parties in many cases will give up the right to terminate trades governed by
an ISDA Master Agreement and to claim under a related guarantee if the counterparty (or any of
certain related entities of the counterparty) becomes subject to an SRR.

o Ifa direct counterparty becomes subject to an eligible SRR (the “Party in Resolution”):

o

The non-defaulting party is entitled to exercise default rights under the relevant ISDA Master
Agreement or a related credit support document, such as a guarantee (including a credit support
document provided by a related entity' of the Party in Resolution, as long as the related entity has
adhered to the Protocol) only to the same extent it would be able to do so under such SRR if the
ISDA Master Agreement or credit support document were governed by the law of the home

1A related entity of an adhering party includes certain of its parent companies and any of its other affiliates that has either provided
a credit support document in relation to the adhering party’s obligations under the relevant ISDA Master Agreement or been listed
as a “specified entity” in that ISDA Master Agreement.
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jurisdiction of the SRR. Thus, for example, if the applicable SRR imposes a stay on the
termination of derivatives contracts, the non-defaulting party will be subject to the same stay,
even if the relevant ISDA Master Agreement is governed by the law of a different jurisdiction.

If the Party in Resolution’s rights and obligations under the relevant ISDA Master Agreement, or
a credit support document entered in connection with the ISDA Master Agreement (including a
credit support document provided by a related entity of the non-defaulting party, as long as the
related entity has adhered to the Protocol), are transferred to a successor of the Party in
Resolution pursuant to such SRR, the transfer will be effective to the same extent that a transfer
of an ISDA Master Agreement or a credit support document governed by the law of the home
jurisdiction of the SRR would be effective under the applicable SRR. Such a transfer is binding on
the non-defaulting party (or its related entity), notwithstanding any provision of the ISDA Master
Agreement or credit support document that would otherwise prohibit the transfer.

related entity of an adbering party becomes subject to an eligible SRR (the “Related Entity in Resolution”):

Under the ISDA Master Agreement, a party has the ability to exercise default rights if an entity
listed in the ISDA Master Agreement as a “specified entity” or “credit support provider” of its
counterparty enters insolvency proceedings or defaults under certain other obligations. The
Protocol limits these rights. Under the Protocol, if a related entity of an adhering party enters an
eligible SRR, the non-defaulting party is entitled to exercise default rights under the ISDA Master
Agreement with the adhering party or a related credit support document (including a credit
support document provided by the Related Entity in Resolution or any other related entity of the
adhering party, in either case, as long as the related entity has adhered to the Protocol) only to the
same extent it would be able to do so under such SRR, if the ISDA Master Agreement or credit
support document were governed by the law of the home jurisdiction of the SRR.

If the Related Entity in Resolution’s rights and obligations under a credit support document
entered into by the Related Entity in Resolution in connection with the ISDA Master Agreement
with the adhering party are transferred to a successor of the Related Entity in Resolution
pursuant to such SRR, then, as long as the Related Entity in Resolution has adhered to the
Protocol, the transfer will be effective to the same extent that both a transfer of a credit support
document governed by the law of the home jurisdiction of the SRR, and a transfer of a credit
support document governed by the law of the home jurisdiction of the SRR that supports an
ISDA Master Agreement governed by the law of the home jurisdiction of the SRR, would be
effective under the applicable SRR.

For as long as a default right is not exercisable under an ISDA Master Agreement covered by the
Protocol or a related credit support document as a result of these provisions, any event of default
or similar event specified in the ISDA Master Agreement or credit support document that gave
rise to the default right shall be deemed not to be occurring or continuing for purposes of
determining whether an event of default or a similar event under any other agreement has
occurred or is continuing, to the extent that such cross-default rights would be unenforceable if
the ISDA Master Agreement or related credit support document were governed by the law of the
home jurisdiction of the SRR. As a result, a non-defaulting party is potentially stayed from
exercising both direct default rights under the relevant ISDA Master Agreement and any related
credit support document, and cross-default rights under any other agreement, if its financial
institution counterparty (or a related entity) is subject to an eligible SRR.
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e TFor example, if a bank (“Bank A”) defaults under an ISDA Master Agreement with a fund
(“Fund B”) due to Bank A entering an eligible SRR, but Fund B is prohibited by the Protocol
from terminating trades under the ISDA Master Agreement, Fund B also will not be able to
call a default under other agreements (e.g., Master Repurchase Agreements, securities lending
agreements, or any other trading agreements) between Bank A (or any related entity of Bank
A) and Fund B as a result of the provision in the ISDA Master Agreement that provides that
Bank A entering into the SRR is an event of default. However, if the other agreements have
independent terms identifying entering an SRR as an event of default, Fund B may be able to
call a default under those terms.

Limitation on Exercise of Default Rights upon Other U.S. Insolvency Proceedings

e The Protocol also incorporates provisions that restrict important creditor rights that otherwise would
be available to a counterparty of a financial institution that becomes subject to a U.S. Bankruptcy
Code proceeding, or certain other U.S. insolvency proceedings other than SRRs.”

o Ifa direct counterparty becomes subject to a U.S. insolvency proceeding that is not an SRR: Notably, unlike in the
event of a direct counterparty entering an SRR, the Protocol would not limit a non-defaulting
counterparty’s right to exercise default rights in the event that its direct counterparty enters other U.S.
insolvency proceedings. For example, if Bank A enters a U.S. insolvency proceeding when Fund B
has outstanding transactions with Bank A under an ISDA Master Agreement, the Protocol would not
prohibit Fund B from exercising default rights with respect to those transactions.

o Ifan affiliate’ of the direct counterparty becomes subject to a U.S. insolvency proceeding that is not an SRR:

[e)

As noted above, under the ISDA Master Agreement, a party has the ability to exercise default
rights if an entity listed in the ISDA Master Agreement as a “specified entity” of its counterparty
enters insolvency proceedings or defaults under certain other obligations. The Protocol limits
such rights in the event that a “specified entity” enters U.S. insolvency proceedings. If the
“specified entity” is not a credit support provider of the direct counterparty, the non-defaulting
party can only exercise default rights under the ISDA Master Agreement or a related credit
support document that are “Performance Default Rights” and “Unrelated Default Rights,” which
may be exercised at any time. All other rights to exercise default rights are suspended.

e “Performance Default Rights” generally include default rights that arise due to (i) the direct
counterparty entering insolvency proceedings; (ii) the direct counterparty’s failure to satisfy
payment or delivery obligations under the ISDA Master Agreement, credit support
document, or certain other types of transactions (including, for example, “specified
transactions” and “specified indebtedness” as defined in the ISDA Master Agreement); or (iii)
the failure by a credit support provider to satisfy a payment or delivery obligation.

e “Unrelated Default Rights” generally include (i) default rights that are not based solely on the
affiliate entering into U.S. insolvency proceedings and that can be shown “by clear and

2'The term “U.S. insolvency proceeding” includes bankruptcy proceedings under Chapter 7 or Chapter 11 of the U.S. Bankruptcy
Code, proceedings under the Federal Deposit Insurance Act that commence upon the Federal Deposit Insurance Corporation
being appointed as a receiver, and proceedings under the Securities Investor Protection Act.

3 In this context, the term “affiliate” generally includes any other entity that is controlled (directly or indirectly by the direct
counterparty, any entity that controls (directly or indirectly) the direct counterparty, or any entity directly or indirectly under
common control with the direct counterparty.
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convincing evidence” to be unrelated to the affiliate entering into U.S. insolvency
proceedings; and (ii) default rights based solely on an affiliate of the direct counterparty
becoming subject to insolvency or resolution proceedings (other than U.S. insolvency
proceedings), as long as a U.S. parent of such direct counterparty is not subject to a U.S.
insolvency proceeding. This standard may be hard to meet if the parent and the affiliate
default at the same time.

o Ifan affiliate that is a credit support provider of the direct counterparty becomes subject to a proceeding under Chapter
11 of the U.S. Bankruptey Code:

[e)

If the affiliate is a credit support provider of the direct counterparty and the affiliate becomes
subject to proceedings under Chapter 11 of the U.S. Bankruptcy Code, the non-defaulting party
will be able to exercise only Performance Default Rights and Unrelated Default Rights. The
Protocol will suspend the non-defaulting party’s right to call a default on any other basis during a
temporary stay period, which is the longer of 48 hours and one business day. Following the
temporary stay period, the non-defaulting party may not exercise default rights (other than
Performance Default Rights and Unrelated Default Rights) if certain conditions are met.
Generally, these conditions include that the party in Chapter 11 proceedings either (i) transfers
the guarantee to a transferee (including a bridge institution) that meets certain qualifications; or
(if) remains obligated under the guarantee as a “debtor in possession” and satisfies certain
conditions, including that the party in Chapter 11 proceedings files an order with the bankruptcy
court that would give priority to any payments due under affected credit support arrangements
over payments due to other creditors.

e In such a scenario, both parties must continue to perform under the ISDA Master
Agreement. If the direct counterparty fails to perform under the ISDA Master Agreement,
the non-defaulting party can exercise default remedies.

Similarly, if the affiliate is a credit support provider of the direct counterparty and the affiliate
becomes subject to proceedings under the U.S. Federal Deposit Insurance Act (FDIA), the non-
defaulting party will be able to exercise only Performance Default Rights and Unrelated Default
Rights. The Protocol will suspend the non-defaulting party’s right to call a default under the
ISDA Master Agreement on any other basis during a temporary stay period, which is the amount
of time that a stay would apply to a “qualified financial contract” under FDIA Section 11(e). The
non-defaulting party will be prohibited from terminating the contract following the stay period if
the contract has been properly transferred to a successor by the Federal Deposit Insurance
Corporation.

Tables summarizing the matters described above are included on the following pages.
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Default rights under
ISDA Master
Agreement and
Credit Support
Document

Transfer of ISDA
Master Agreement

Transfer of related
Credit Support
Document

Cross-default rights
under ISDA Master
Agreement arising
from defaults under
other agreements

Cross-default rights
under other
agreements arising
from events of
default (or similar)
under ISDA Master
Agreement
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Summary of Changes: Eligible SRRs

Direct Counterparty in SRR

Subject to same stay that applies
under law of the SRR.

Binding on non-defaulting party if
transfer is effective under law of
the SRR.

Transfer of rights and obligations
of direct counterparty under Credit
Support Document binding on
non-defaulting party if transfer is
effective under law of the SRR.

Subject to same stay that applies
under law of the SRR.

Subject to same stay that applies
under law of the SRR.

Related Entity of Direct
Counterparty in SRR

Subject to same stay that applies
under law of the SRR.

Not applicable to ISDA Master
Agreements, but ownership of
direct counterparty may change if
related entity is a parent.

Transfer of rights and obligations
of related entity of direct
counterparty under Credit Support
Document binding on non-
defaulting party if transfer is
effective under law of the SRR.

Subject to same stay that applies
under law of the SRR.

Subject to same stay that applies
under law of the SRR.
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This alert should not be construed as legal advice or a legal opinion on any specific facts or circumstances. This alert is not intended to create, and
receipt of it does not constitute, a lawyer-client relationship. The contents are intended for general informational purposes only, and you are urged to
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Summary of Changes: U.S. Bankruptcy Code Proceedings

Direct
Counterparty
in Proceedings

No change.

No change.

No change.

No change.

No change.

Affiliate who is a
Specified Entity in
Proceedings (not Credit
Support Provider)

Default rights based on
specified entity clauses
are suspended
indefinitely.

Not applicable, but
ownership of direct
counterparty may be
transferred if affiliate in
proceedings is a parent.

Credit Support Document
can be transferred subject
to certain conditions.

Can exercise default rights
only if non-defaulting
party can show cross-
default is unrelated to
default of affiliate by clear

and convincing evidence.

Event of default under
ISDA deemed not
occurring for purposes of
other agreements as long
as ISDA default rights are
suspended.

Affiliate who is a Credit
Support Provider in
Proceedings

Non-performance default
rights suspended for up to
two business days, then
permitted unless Credit
Support Provider assumes
credit support agreement
(DIP Motion) or assigns it
to eligible third party.

Not applicable, but
ownership of direct
counterparty may be
transferred if affiliate in
proceedings is a parent.

Credit Support Document
can be transferred subject
to certain conditions.

Can exercise default rights
only if non-defaulting
party can show cross-
default is unrelated to
default of affiliate by clear

and convincing evidence.

Event of default under
ISDA deemed not
occurring for purposes of
other agreements as long
as ISDA default rights are
suspended.

consult your attorney concerning any particular situation and any specific legal question you may have. © 2014 Ropes & Gray LLP
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