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The following summarizes recent legal developments of note

affecting the investment management industry:
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THE NO-ACTION LETTER

The SEC staff accepted the applicant’s representations in its
incoming letter that the definition of “bank” presents uncertainty
as to whether a “substantial portion” of a given State Trust
Company’s business consists of receiving deposits or exercising
“fiduciary powers similar to those permitted to national banks
under the authority of the Comptroller of the Currency.”
However, based upon the facts and representations in the
incoming letter, the no-action letter stated that the Division
would not recommend enforcement action to the SEC if a
registered fund or adviser treated a State Trust Company as a
“bank” with respect to the placement and maintenance of crypto
assets and related cash and/or cash equivalents, provided the
following conditions are satisfied:

1. Due Diligence. Prior to engaging the State Trust Company
and annually thereafter, the registered fund or adviser, as
applicable, has a reasonable basis, after due inquiry, for
believing that:

* The State Trust Company is authorized by the relevant state
banking authority to provide custody services for crypto
assets and related cash and/or cash equivalents; and

* The State Trust Company maintains and implements
written internal policies and procedures reasonably
designed to safeguard crypto assets and related cash and/
or cash equivalents from the risk of theft, loss, misuse,
and misappropriation, with such policies and procedures
addressing, among other topics, private key management
and cybersecurity. In making such a determination, the
registered fund or adviser:

Receives and reviews the State Trust Company’s most
recent annual financial statements and confirms that
the financial statements have been subject to an audit
by an independent public accountant and have been
prepared in accordance with Generally Accepted
Accounting Principles; and

Receives and reviews the State Trust Company’s most
recent written internal control report prepared by an
independent public accountant during the current

or prior calendar year (e.g., SOC-1 report or SOC-

2 report) and confirms that the report contains an
opinion of the independent public accountant that
controls have been placed in operation as of a specific
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date and are suitably designed and are operating
effectively to meet control objectives relating to
custodial services, including the safeguarding of crypto
assets and related cash and/or cash equivalents during
the year;

2. Custody Agreement. The registered fund or adviser, as
applicable, enters into, or causes a registered adviser’s client to
enter into, as applicable, a written custodial services agreement
with the State Trust Company, which provides that:

* The State Trust Company will not, directly or indirectly,
lend, pledge, hypothecate, or rehypothecate any crypto assets
(or related cash and/or cash equivalents) held in custody for
the registered fund or client, as applicable, without the prior
written consent of the registered fund or client and, then,
only for the account of the fund or client; and

* All crypto assets (and related cash and/or cash equivalents)
held in custody for the registered fund or client, as
applicable, will be segregated from the State Trust
Company’s assets;

3. Disclosure of Material Risks. The registered fund discloses
to the members of its board or the registered adviser discloses
to its clients, as applicable, any material risks associated with
using State Trust Companies as custodians of Crypto assets
(and related cash and/or cash equivalents); and

4. Best Interest Determination. The registered fund (and its
board) or the registered adviser (with respect to any client)
reasonably determines that the use of the State Trust
Company’s custody services is in the best interest of the
registered fund and its shareholders or the client, as applicable.

The no-action letter additionally notes that the SEC is considering
rulemaking regarding the custodial requirements applicable

to registered funds and advisers in the case of crypto assets (as
described in a prior Ropes & Gray Alert).


https://www.sec.gov/files/investment/no-action/simpsonthacherbartlett093025-incoming.pdf
https://www.ropesgray.com/en/insights/alerts/2025/09/sec-announces-spring-2025-regulatory-agenda
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SEC Again Extends Form PF
Amendments Compliance Date

On September 17, 2025, the SEC and the CFTC issued a joint
release further extending the compliance date for the amendments
to Form PF, which were adopted on February 8, 2024, from
October 1, 2025, to October 1, 2026. Form PF is the confidential
reporting form for certain SEC-registered investment advisers to
private funds, including those that also are registered with the
CFTC as a commodity pool operator or commodity trading
advisor. This is the third time in 2025 that the SEC and CFTC
have extended the compliance date of the amendments to Form
PF.

Regulatory Priorities Corner

The following brief updates exemplify trends and areas of current
focus of relevant regulatory authorities:

UPCOMING COMPLIANCE DATES

The following is a reminder of the upcoming compliance dates of
significant SEC rulemakings.

1. Amended Form N-CEN. Funds that are subject
to Rule 22¢-4 (liquidity risk management
program) will be required to comply with the
Form N-CEN amendments for reports filed on or
after November 17, 2025. The related SEC
release is summarized in a Ropes & Gray Alert.

2. Amended Regulation S-P Requirements. The

amendments to Regulation S-P require broker-
dealers, registered investment companies
(including business development companies),
and registered investment advisers to adopt
written policies and procedures creating an
incident response program to deal with
unauthorized access to customer information,
including procedures for notifying persons
affected by the incident within 30 days. The
compliance date is December 3, 2025. The
related SEC release is summarized in a Ropes &

Gray Alert.
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SEC STAFF UPDATES ITS GUIDANCE

TO ENABLE INITIAL REGISTRATION
STATEMENTS TO GO EFFECTIVE DURING
GOVERNMENT SHUTDOWN

On October 1, 2025, the U.S. government shut down and the
SEC began operating in a highly limited capacity. Accordingly,
only a small number of SEC staff are available to address
emergency matters consistent with the SEC’s mission of market
integrity and investor protection. All normal SEC operations are
suspended for the duration of the shutdown.

Updates to existing registered funds’ registration statements
(annual updates or otherwise) and new registration statements

for newly formed funds of exésting registrants that are eligible for
automatic effectiveness pursuant to Rule 485 or 486 will continue
to go effective automatically pursuant to those Rules. However,
SEC staft is not expected to be available to review or provide
comments on those filings for the duration of the shutdown.

Practical Considerations for Filers Relying upon
Section 8(a)

* Anew registrant’s registration statement may go effective
automatically 20 days after filing by operation of Section
8(a) of the Securities Act, notwithstanding the omission
of pricing and price-dependent information from those
registration statements.

* To take advantage of this path to effectiveness of a
registration statement a company will need to either amend
a pending filing to remove the delaying amendment (the
statement included in registration statements that delays
effectiveness until the registration statement is declared
effective by the SEC) or file a new registration statement
without a delaying amendment.

* New registrants considering using this approach must weigh
several factors, including whether SEC staff review of their
registration statement was substantially complete and, if not,
how to address any unresolved SEC comments, as well as
the antifraud provisions of the federal securities laws, which
apply regardless of the manner in which the registration
statement becomes effective.

Additional Guidance. On September 30, 2025, the SEC
Division of Investment Management stated that it would “follow
the procedures set forth by the SEC Division of Corporation
Finance, as applicable, with regard to the acceleration of initial
registration statements and other types of filings made by

registered investment companies during the federal government
shutdown.” On October 9, 2025, the SEC Division of


https://www.sec.gov/files/rules/final/2025/ia-6919.pdf
https://www.ropesgray.com/en/insights/alerts/2024/09/sec-issues-guidance-on-fund-liquidity-risk-management-programs-and-amends-forms-n-port-and-n-cen
https://www.ropesgray.com/en/insights/alerts/2024/06/sec-amends-regulation-s-p-privacy-of-consumer-financial-information-and-safeguarding
https://www.sec.gov/newsroom/whats-new/division-investment-management-actions-during-government-shutdown-october-2025
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Corporation Finance updated its government shutdown guidance
to provide regulatory relief to new registrants seeking to conduct
an IPO and to other registrants secking to proceed with public
offerings during the shutdown.

Securities Act Rule 430A, which permits pricing and price-
dependent information to be omitted from a registration
statement that is declared effective by the SEC, ordinarily is
only available for registration statements that are declared
effective by the SEC (as opposed to going automatically effective
in accordance with Section 8(a) of the Securities Act). In the
updated guidance, the Division of Corporation Finance stated:

Because the staff is not available to review or accelerate

the effectiveness of registration statements during the
shutdown, we will not recommend enforcement action

to the Commission if a company omits the information
specified in Rule 430A from the form of prospectus filed
as part of a registration statement during the shutdown
and such registration statement goes effective, either during
or after the shutdown, by operation of law pursuant to
Section 8(a) of the Securities Act.

Additional Ropes & Gray Alerts
and Podcasts Since Our July—
August IM Update

PODCAST: PRACTICAL CONSIDERATIONS
FOR RETIREMENT PLAN SPONSORS
EVALUATING ALTERNATIVE ASSETS IN

401(k)S

October 30, 2025

On this Ropes & Gray podcast, benefits consulting principal
David Kirchner was joined by Sharon Remmer, an ERISA and
benefits partner, and Elliot Saavedra, a senior benefits consultant,
to discuss the implications of President Trump’s recent Executive
Order encouraging expanded access to alternative assets for
retirement plans and the potential impact on plan sponsors. The
speakers discussed the evolving regulatory landscape and provided
actionable guidance for plan sponsors and fiduciary committees
preparing for potential changes in defined contribution plan
investment options.
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PODCAST: FULLY INVESTED: KEY

FEATURES AND DEVELOPMENTS IN ’34
ACT FUNDS

October 27, 2025

In this episode of Ropes & Gray’s Fully Invested podcast series,
asset management partner Jessica Marlin and capital markets
counsel Marc Rotter discussed the rise of 1934 Act registered
funds and what sets them apart in today’s investment landscape.
The conversation explored how these unique vehicles are
expanding opportunities for asset managers and investors, and
delved into the regulatory and structural features that distinguish
them from traditional private funds. The episode provided
insight into current market trends and practical considerations for
sponsors and investors evaluating 34 Act fund structures, along
with analysis of the broader impact these funds may have on the
future of alternative investments.

ROPES €& GRAY CRYPTO QUARTERLY:
DIGITAL ASSETS, BLOCKCHAIN AND
RELATED TECHNOLOGIES UPDATE

October 27, 2025

The landscape of government enforcement, private litigation,
and federal and state regulation of digital assets, blockchain,

and related technologies is constantly evolving. Each quarter,
Ropes & Gray attorneys analyze government enforcement and
private litigation actions, rulings, settlements, and other key
developments in this space. In this newsletter, we distilled the
flood of industry headlines so that you can identify and manage
risk more effectively. The newsletter includes takeaways from this
quarter’s review.

PODCAST: FULLY INVESTED: THE RISE

OF CITS — WHY THEY’RE A COMPELLING
PATH FOR ASSET MANAGERS ENTERING
THE 401(k) PLAN AND RETAIL MARKETS

October 14, 2025

On this episode of Fully Invested, asset management partners,
Eric Requenez and Jessica Reece, along with Josh Lichtenstein,

a benefits partner and head of the ERISA fiduciary practice,
discussed collective investment trusts (CITs) as a compelling
strategy for raising and investing money for asset managers.

Due to their potential to tap into large sums of retirement

assets, we expect CITs to continue growing in importance and
sophistication in the coming years, especially in light of President
Trump’s support for expanding 401(k) and defined contribution
plan access to alternative investments.
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FINAL JUDGMENT IN SPENCE V.
AMERICAN AIRLINES: JUDGE DENIES
MONETARY DAMAGES BUT IMPOSES

TARGETED EQUITABLE RELIEF

October 3, 2025

On September 30, 2025, following a bench trial and earlier
findings that American Airlines and its Employee Benefits
Committee breached ERISA’s duty of loyalty but not the duty
of prudence, Judge Reed O’Connor of the Northern District

of Texas issued his much-anticipated final judgment on the
question of damages in Spence v. American Airlines, Inc. Judge
O’Connor denied the plaintiffs all monetary relief due to the
absence of proof of actual losses causally linked to the fiduciary
breach; however, he entered a permanent injunction imposing
governance, stewardship, and transparency measures designed to
prevent nonpecuniary influence on management and proxy voting
activities on behalf of the American Airlines retirement plans
going forward. The court underscored that ERISA fiduciary
breach claims in the Fifth Circuit require a demonstrated causal
connection between the breach and actual economic loss to the
plan and that generalized critiques of proxy voting or ESG-related
engagement were insufficient.

SEC ISSUES NOTICE OF INTENT TO GRANT
ETF SHARE CLASS RELIEF

October 1, 2025

On September 29, 2025, the SEC issued a notice relating to

an amended application filed by DFA Investment Dimensions
Group Inc., ez al., for an exemptive order that would permit
registered open-end funds to offer a class of shares that operates as
an ETF and one or more classes of shares that operate as a mutual
fund. This long-awaited relief has the potential to transform the
registered funds industry.

MEETING THE Al MOMENT IN ASSET
MANAGEMENT: AN AGENDA FOR
INDUSTRY LAWYERS

September 24, 2025

In this article, Robert Skinner and Amy Roy, partners in Ropes
& Gray’s securities litigation group, address the unique challenges

posed by AL They propose a three-part agenda for asset
management lawyers to frame their efforts to establish a workable
and flexible balance in the incorporation of Al tools. The article
introduces basic Al technical principles as a frame of reference
for industry lawyers to use as a platform for organized exploration
and self-education in the aspects most relevant to their company
or firm. The article also summarizes the types of legal claims

the industry might anticipate facing as the private plaintiffs’ bar
and regulatory enforcement authorities focus their sights on the
increased use of Al in the investment process — and in particular
on whether fund and adviser disclosures are keeping pace with
evolving practices.

PODCAST: EXPANDING ACCESS TO
ALTERNATIVE INVESTMENTS IN ERISA
PLANS—LITIGATION RISKS AND
PRACTICAL CONSIDERATIONS

September 10, 2025

On this Ropes & Gray podcast, ERISA and benefits partner
Sharon Remmer was joined by litigation & enforcement partners,
Amy Roy and Dan Ward, to discuss President Trump’s recent
Executive Order that directs the U.S. Department of Labor and
other federal agencies to expand access to alternative assets for
401(k) investors and what the potential ramifications could be for
retirement plan sponsors and asset managers from a litigation risk
perspective. Our team examined the evolving landscape and how
recent case law clarifies key points for plan sponsors to consider
should they decide to offer private equity and other alternative
assets in their menus. Our speakers discussed practical steps for
mitigating risk when offering alternative investments, such as
conducting thorough due diligence, providing clear participant
disclosures, and maintaining robust documentation of investment
decisions.

* % %

If you would like to learn more about the issues in this
IM Update, please contact your usual Ropes & Gray
attorney contacts.
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