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CORPORATE LITIGATION

Enforcing Exclusive Forum
Selection Clauses in Corporate
Organizational Documents

Vice Chancellor Laster’s recent decision in
Edgen Group, Inc. v. Genoud illustrates the prac-
tical difficulties that Delaware corporations face
in actually enforcing exclusive forum selection
clauses. Although Vice Chancellor Laster criticized
an Edgen Group stockholder for ignoring Edgen’s
forum selection clause and filing suit in Louisiana,
he denied Edgen’s request for an anti-suit injunc-
tion barring that Louisiana suit. Instead, he held
that exclusive forum selection provisions should be
enforced—at least in the first instance—in the non-
Delaware jurisdiction in which the offending suit
was filed.

By Peter L. Welsh and Martin J. Crisp

As Delaware and M&A practitioners know
all too well, M&A litigation has become nearly
universal in public company change of control
transactions.! The number of such suits has
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steadily increased in recent years, and repeat
player plaintiffs’ attorneys are now also filing
breach of fiduciary duty claims in connection
with “say-on-pay” votes and executive compen-
sation disclosures in proxy statements filed in
connection with corporations’ annual meetings.2
In order to maximize their settlement leverage
and corresponding fee awards, plaintiffs’ attor-
neys often file suit in the state or federal courts
of the jurisdiction in which the target corpo-
ration is headquartered. This trend also has
increased in recent years, sparking a correspond-
ing increase in the total number of lawsuits filed
in connection with each transaction,? and creat-
ing an unfortunate dynamic in which defendants
are forced to litigate simultaneously in the state
in which the corporation is incorporated (often
Delaware) and the state in which the corporation
is headquartered.

Drawing inspiration from Vice Chancellor
Laster’s comments in Revlon and the need for a
practical solution to the proliferation of multi-
jurisdictional deal litigation, many Delaware
corporations enacted exclusive forum selection
clauses in their bylaws or certificates of incor-
poration mandating that stockholder deriva-
tive actions and internal affairs claims be filed
in Delaware.# Importantly, in his 2013 opinion
in Boilermakers Local 154 Retirement Fund v.
Chevron Corp. (Chevron), then-Chancellor Strine
expressly upheld the validity of such exclusive



forum selection clauses.> But even though the
Court of Chancery clearly has held that such pro-
visions are valid under Delaware law, Delaware
corporations cannot simply rely on stockholder
plaintiffs’ lawyers to respect those provisions and
file covered claims only in Delaware. To the con-
trary, plaintiffs’ lawyers will often file outside of
Delaware even when faced with a valid Delaware
exclusive forum selection clause.

Vice Chancellor Laster
expressed extreme
reluctance to enforce

such a forum selection
clause through an anti-suit
injunction.

In such cases, Delaware exclusive forum selec-
tion clauses are of little value unless they are
enforced by non-Delaware courts, and a num-
ber of state and federal courts expressly have
declined to enforce Delaware exclusive forum
selection clauses. The most well-known of those
decisions is the Northern District of California’s
2011 opinion in Galaviz v. Berg, in which that
court declined to enforce a Delaware forum
selection clause in Oracle’s bylaws, and held that
interpreting such a bylaw was a matter of “fed-
eral common law” not controlled by Delaware
corporate law.¢ But other courts, including Texas
state courts and the United States District Court
for the Southern District of New York, also have
declined to enforce Delaware exclusive forum
selection clauses.”

Vice Chancellor Laster’s recent transcript rul-
ing in the Edgen Group v. Genoud litigation rein-
forced the propriety of Delaware exclusive forum
selection clauses in corporate organizational doc-
uments, but also highlighted the practical reali-
ties of enforcing such provisions. Although Vice
Chancellor Laster stated that “forum selection
clauses that appear in the charter or bylaws [of a
Delaware corporation] are [] presumptively valid

and handled the same way as clauses in other
contracts,”® he denied Edgen’s request for a TRO
barring an Edgen stockholder from further pros-
ecuting an action filed in Louisiana state court
seeking to enjoin Edgen’s proposed acquisition by
Sumitomo Corp. (Louisiana Action), despite the
fact that the Louisiana Action plainly violated the
Delaware forum selection clause in Edgen’s char-
ter. Concluding that such an anti-suit injunction
was the most “aggressive” method for enforcing a
Delaware forum selection clause and that forum
selection clauses in corporate organizational doc-
uments are not yet “sufficiently understood and
accepted” as similar clauses in contracts between
private parties,® Vice Chancellor Laster indi-
cated a clear discomfort with issuing an anti-suit
injunction. He stated that Edgen should seek to
enforce its forum selection clause directly in the
Louisiana Action.!0

The Edgen Group Transaction
and Related Litigation

Edgen Group Inc. is a Delaware corpora-
tion with its principal place of business in Baton
Rouge, Louisiana. Edgen filed for an initial
public offering in 2012. In connection with that
IPO, Edgen adopted its corporate charter, which
included a provision designating Delaware as
the exclusive forum for all stockholder actions
against Edgen or its directors and officers assert-
ing breach of fiduciary duty claims or otherwise
relating to Edgen’s internal affairs, as well as for
any derivative claims brought by Edgen stock-
holders on the Company’s behalf. On October 17,
2013, Edgen announced publicly that it had filed a
preliminary written consent notice for its $1.2 bil-
lion merger into a subsidiary of Sumitomo Corp.
(Transaction). Because Jeffries Capital Partners,
Inc. (Jeffries) controlled a majority of Edgen’s
shares, the Transaction was executed by written
consent of Jeffries and certain affiliated entities,
and was not subject to a stockholder vote.

Unsurprisingly, multiple stockholders filed
suit challenging the Transaction in the days
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following its public announcement. Stockholders
sued in the Court of Chancery, although those
claims were dismissed voluntarily.!! A purported
Edgen stockholder domiciled in Canada also filed
suit, although he (and his lawyers) elected to sue
Genoud in Louisiana state court.!2 It is unclear
whether Genoud was aware of the Delaware
exclusive forum selection clause in Edgen’s charter
when he filed the Louisiana Action, but Genoud
refused to voluntarily dismiss their claims once he
learned of the Delaware forum selection clause.
Instead, he pressed forward with the Louisiana
case, ignoring the Court of Chancery’s Chevron
ruling and arguing that the Delaware forum
selection clause was invalid because it had been
unilaterally enacted by the Company’s directors
without the consent of Edgen’s stockholders.!3
That argument tracked the Northern District of
California’s Galaviz holding that stockholders are
not bound by forum selection clauses that are uni-
laterally implemented by a corporation’s board,
which was directly rebuked by then-Chancellor
Strine in Chevron.

The Louisiana court
granted the defendants’
motion to dismiss the
Louisiana Action for
“improper venue” because
of Edgen’s Delaware forum
selection clause.

The plaintift’s intransigence in the face of a
clear Delaware forum selection clause left the
Edgen defendants with few attractive options.
They could litigate the validity of the forum selec-
tion clause in Louisiana, thereby losing a signifi-
cant benefit of the clause and running the risk
that the Louisiana court would refuse to enforce
the clause and potentially enjoin the Transaction,
or they could initiate a parallel action in Delaware
against the stockholder plaintift in order to obtain
a Delaware court order enforcing the forum selec-
tion clause. The Edgen defendants chose to pursue

both paths—moving to dismiss the Louisiana
Action on forum non conveniens grounds and for
violating Edgen’s forum selection clause, while
simultaneously filing suit against Genoud in the
Court of Chancery and seeking a TRO enjoining
him from prosecuting the Louisiana Action.

Illustrating the speed and care with which the
Court of Chancery addresses complex issues of
Delaware law, Vice Chancellor Laster quickly
scheduled briefing and oral argument on Edgen’s
motion for a TRO barring further prosecution of
the Louisiana Action before the Louisiana court
had even convened an initial status conference.
Following oral argument, Vice Chancellor Laster
issued his ruling from the bench, holding that
while Edgen had demonstrated a likelihood of
success on the merits and irreparable harm, he
would not issue the requested TRO (or Edgen’s
related request for expedited proceedings), which
would operate as an anti-suit injunction barring
further prosecution of the Louisiana Action.!4
Although Vice Chancellor Laster reaffirmed that
exclusive forum selection clauses in the bylaws or
charters of Delaware corporations are presump-
tively valid, he expressed extreme reluctance to
enforce such a forum selection clause through an
anti-suit injunction, at least in the first instance.

In refusing to issue a TRO enjoining the pros-
ecution of the Louisiana Action, Vice Chancellor
Laster emphasized a few key points. First, he
stressed the importance of inter-jurisdictional
comity, and the general reluctance of the Court
of Chancery to issue anti-suit injunctions that
might cause a non-Delaware jurisdiction to feel
“slighted.”!> Second, he contrasted the “aggres-
siveness” of the anti-suit injunction method of
enforcing a forum selection clause with the fact
that the Delaware Supreme Court had only
recently approved the use of anti-suit injunc-
tions to enforce forum selection clauses in con-
tracts between private parties.!¢ Surprisingly,
and despite the Chevron ruling clearly uphold-
ing the validity of properly enacted exclusive
forum selection clauses in bylaws and charters
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of Delaware corporation, and then-Chancellor
Strine’s accompanying statement that “a forum
selection clause adopted by a board with the
authority to adopt bylaws is valid and enforce-
able under Delaware law to the same extent as
other contractual forum selection clauses,”!”
Vice Chancellor Laster stated that “it’s not at
all clear to me that forum selection provisions
are as yet sufficiently understood and accepted
that the Delaware Supreme Court would want
the same approach taken for a forum selection
clause that appears in the charter and bylaws [as
with a contract between two private parties].”!8
Thus, he concluded that “it is not clear to me that
it is appropriate at this time to be making anti-
suit injunctions the initial tool of first resort”
in enforcing exclusive forum selection clauses in
corporate organizational documents.!?

Vice Chancellor Laster’s ruling left the Edgen
defendants with limited options—none of which
were particularly appealing given the high stakes
and quick moving nature of litigation challeng-
ing a $1.2 billion transaction. He stated that
Edgen and the other defendants could pursue
their motion to dismiss the Louisiana Action
based on the exclusive forum selection clause.20
In so doing, Vice Chancellor Laster appeared to
make an effort to assist such a motion to dis-
miss by stating explicitly that Genoud’s claims
were baseless under Delaware law (likely know-
ing that his transcript ruling would be shared
with the Louisiana court), and would not sur-
vive a motion to dismiss had Genoud filed his
case in Delaware.2! Alternately, he concluded
that Edgen could maintain the Delaware action
and seek a default judgment against Genoud
if he failed to appear in that action or other-
wise respond to Edgen’s complaint. He also
excoriated Genoud’s counsel at Robbins Geller
for failing to appear in the Delaware action on
Genoud’s behalf even though they represented
him in the Louisiana Action.2? Vice Chancellor
Laster went on to acknowledge the obvious eco-
nomic realities of multi-forum M&A litigation,
stating that “[t]his case really exemplifies the

interforum dynamics that have allowed plain-
tiffs’ counsel to extract settlements in M&A
litigation.”23

The options left to the Edgen defendants after
Vice Chancellor Laster’s ruling were relatively
unappealing. Pursuing a motion to dismiss in the
non-Delaware forum forced Edgen to do exactly
what it sought to avoid when it enacted an exclu-
sive forum selection clause in its charter—Ilitigate
sensitive issues of Delaware corporate law in a
non-Delaware forum. Additionally, litigating the
validity of a Delaware forum selection clause out-
side of Delaware runs the risk of having the non-
Delaware forum follow the lead of the Galaviz court
and refuse to enforce the forum selection clause.
And litigating the enforcement action in Delaware
through to conclusion on a non-expedited basis
did not offer the Edgen defendants the time sensi-
tive remedy they needed to obtain a preclusive rul-
ing on the forum selection clause before that issue
was decided in the Louisiana Action.

Corporations seeking

to enforce a Delaware
forum selection clause
will need to do so outside
of Delaware at the first
instance.

Ultimately, Vice Chancellor Laster’s refusal
to issue an anti-suit injunction did not endan-
ger the Transaction, as the Louisiana court
granted the defendants’ motion to dismiss the
Louisiana Action for “improper venue” because
of Edgen’s Delaware forum selection clause.?* But
by refusing to issue an anti-suit injunction bar-
ring the Louisiana Action, the Edgen court did
not find Edgen’s forum selection clause a suf-
ficient justification for deviating from the Court
of Chancery’s typical practice of not issuing anti-
suit injunctions until the party seeking to dismiss
the non-Delaware action attempts to do so in
the jurisdiction in which it was filed,2S and also
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indicated that corporations seeking to enforce a
Delaware forum selection clause will need to do
so outside of Delaware at the first instance. That
is plainly a more expensive and risky proposition.
This affects the utility of such clauses, which are
only useful if they are can be enforced in a rea-
sonably efficient manner.

Delaware corporations
seeking to enforce a forum
selection clause can file

a declaratory judgment
action in Delaware.

Key Takeaways

Vice Chancellor Laster’s transcript ruling in
Edgen is a doubled-edged sword for the Delaware
corporations that heeded his counsel from Rev/on
and enacted exclusive Delaware forum selection
clauses in their corporate organizational docu-
ments. While Edgen reinforced then-Chancellor
Strine’s conclusion in Chevron that such clauses
are appropriate if properly enacted, by denying
Edgen’s motion for an anti-suit injunction Vice
Chancellor Laster left corporate defendants seek-
ing to enforce Delaware exclusive forum selec-
tion clauses with a slate of relatively unappealing
options. Delaware corporations cannot expect
plaintiffs’ lawyers to not file actions outside of
Delaware simply because the stockholder plain-
tiff is bound by a forum selection clause. Doing
so would remove an opportunity to leverage legal
uncertainty into a settlement—the very reason
why many plaintiffs’ lawyers file such actions out-
side of the Court of Chancery.

So, absent a ruling from the Delaware Supreme
Court permitting enforcement of exclusive forum
selection clauses in corporate organizational doc-
uments by anti-suit injunction, or the expiration
of time sufficient to show that such clauses are as
generally accepted as forum selection clauses in

private contracts, Delaware corporate defendants
are left with limited options. However, there are
still viable paths forward for defendants who do
not wish to pursue an early settlement. Delaware
corporations seeking to enforce a forum selec-
tion clause can file a declaratory judgment
action in Delaware (as Edgen did) and seek a
permanent injunction via expedited proceedings.
Doing so forces the stockholder plaintift to be a
defendant—something that is anathema to most
stockholder plaintiffs, including many municipal
pension funds—and forces the plaintiff and its
lawyer to spend time and money defending the
declaratory judgment action.

Additionally, if the Delaware corporation can
obtain a final judgment quickly—either by default
judgment or through expedited proceedings on a
showing that the non-Delaware action is proceed-
ing quickly—then that final judgment will be enti-
tled to full faith and credit in the non-Delaware
jurisdiction. Combining this approach with
quickly moving to dismiss the non-Delaware case
based on the forum selection clause is the most
aggressive (and perhaps effective) available tactic.
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