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March 25, 2020 

COVID-19 WORKFORCE PLANNING CONSIDERATIONS 
Layoffs 

• WARN Act Implications 

° Under certain circumstances, “mass layoffs” or “plant closings” lasting 6 months or more by 
employers with 100 or more employees may trigger 60-day notice requirements to affected 
employees and certain government bodies, or pay plus the cost of benefits in lieu of notice, under 
the federal WARN Act.  

• A “plant closing” is defined as the permanent or temporary shutdown of an employment site 
with a resulting employment loss for 50 or more employees (not including “part-time 
employees”) during any 30-day (or 90-day, in some circumstances) period. 

• A “mass layoff” is defined as a reduction-in-force that results in an employment loss at a single 
employment site during any 30-day (or 90-day, in some circumstances) period for (1) 500 or 
more employees (not including “part-time employees”), or (2) 50-499 employees (not including 
“part-time employees”) if they make up at least 33% of the employees at the worksite. 

• A “part-time employee” is defined as an employee who (1) is employed for an average of fewer 
than 20 hours per week or (2) has been employed for fewer than 6 of the 12 months preceding 
the date on which notice must be given under the Act. 

° Certain states also have their own mini-WARN Acts with different rules and thresholds. 

° There are two exceptions under the federal WARN Act: One for “natural disasters” and one for 
“unforeseeable business circumstances.” The latter would be the more likely fit in the context of the 
coronavirus pandemic – it applies if an employer can show that the layoffs are caused by business 
circumstances that were not reasonably foreseeable at the time notice was required. 

• There is a good argument that the current environment has given rise to unforeseeable business 
circumstances. The federal WARN regulations cite “an unanticipated and dramatic major 
economic downturn” or “a government ordered closing of an employment site” as examples. 
That said, the exception is not a complete defense because employers would still be required to 
provide notice as soon as reasonably possible (if not for the full 60 days). 

• Some states, like California, do not recognize the unforeseeable business circumstances 
exception – however, their governor recently issued an executive order lifting California 
WARN’s advance notice requirement, so long as employers provide notice at the time of layoff 
indicating reliance on this exception. 
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• Other General Implications 

° Layoffs may trigger contractual severance entitlements under individual employment agreements or 
under a severance plan or policy.  

° Many state laws require employers to pay out accrued and unused vacation/paid time off in the 
event of a layoff. 

° Employees who are laid off will become eligible for unemployment insurance benefits, which will 
affect the employer’s experience rating. 

° There is a risk that employees may bring claims of wrongful termination or discrimination. 
Selection criteria should be non-discriminatory and layoffs should not disproportionately affect 
workers in any protected category (e.g., age, gender, race, disability). 

Furloughs 

• “Furlough” is not a commonly defined term, but in this environment, we are seeing it primarily used to 
reference an involuntary unpaid leave of absence (i.e., one in which the employee is not terminated, but 
rather remains an employee on the company’s payroll).  

• Even when employees are furloughed, federal WARN Act notice obligations could still be triggered if a 
company reduces employees’ hours of work by more than 50% during each month of any 6-month 
period. If the period of involuntary unpaid leave (during which employees’ hours are essentially 
reduced to zero) lasts more than 6 months, federal WARN Act obligations may apply. State WARN 
Acts may apply lower thresholds. 

• A reduction in hours to zero during a period of leave may trigger ineligibility for participation in certain 
benefit plans, depending on the language of the applicable plan. If the reduction in hours results in the 
loss of health insurance coverage, this will trigger COBRA and employees can elect to continue health 
insurance coverage at 102% of the premium cost applicable to current employees.  

° Companies should check the language of the applicable plan documents, and work with insurers to 
amend the plan language if necessary, in order to keep employees on the company’s plans for the 
duration of the unpaid leave.  

° When employees are not being paid, however, employers cannot deduct contributions from 
employees’ paychecks and will have to cover the cost of employee contributions. Typically, 
employers will inform employees that the employer agrees to cover the employee portion for the 
duration of the unpaid leave, but the employees will have to repay such amounts from their pay 
when they return to work (or will have to arrange for payment if their employment is terminated 
before they return to work).  
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• Employees on unpaid leave can generally elect to use their accrued vacation/paid time off during this 
time. There is a risk that an employee will argue that a furlough (even where treated as unpaid leave) is 
effectively a termination of employment that triggers a right to payout of accrued vacation/paid time off 
(where payout is required by state law or company policy). This risks is significantly mitigated, 
however, if an employer allows employees to use any accrued vacation/paid time off during the period 
of unpaid leave. 

• Employees on unpaid leave may not be eligible for state unemployment benefits in certain states 
because they are still technically employed. However, many states allow employees on unpaid leave 
who are otherwise able to work to receive unemployment benefits, and even if this was not the case 
prior to the COVID-19 outbreak, many states are considering changes to eligibility requirements that 
may extend benefits to such employees. 

Wage Reductions 

• Non-Exempt Employees. In reducing non-exempt employees’ wages, employers must adhere to the 
federal minimum wage law, as well as any state or local minimum wage laws. 

• Exempt Employees. 

° In order to qualify for exemption from the minimum and overtime wage and hour requirements of 
the federal Fair Labor Standards Act (FLSA), most exempt employees must earn above the FLSA 
salary threshold of $35,568. Exempt employees whose salaries are reduced below this threshold 
will likely lose their exempt status, and these employees will become eligible for overtime pay 
under the FLSA for any hours worked over 40 hours per workweek. State law may require overtime 
pay under other circumstances.  

° An employee may also lose their exempt classification if their salary is reduced in connection with 
a reduction in their hours (see below). 

° If done without the consent of the employee, salary reductions also present the possibility of 
triggering a breach of contract claim or good reason quit right under individual employment 
agreements (or, as to good reason, a severance plan that includes this protection). 

Hours Reductions 

• General Considerations. 

° Federal WARN Act obligations could be triggered if a company reduces employees’ hours of work 
by more than 50% during each month of any 6-month period. In such event, the federal WARN Act 
notice obligations may apply. State WARN Acts may apply lower thresholds.  
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° A reduction in hours may result in pay that in insufficient to cover the employee’s share of health 
insurance premiums or other benefits, or may trigger ineligibility for participation in certain benefit 
plans, depending on the language of the applicable plan.  

• If the reduction in hours results in insufficient pay, the company will need to make 
arrangements with employees to pay the balance of the benefit costs on an after-tax basis, or to 
provide that the company will advance the cost, subject to later repayment when the employee’s 
hours are increased.  

• If the reduction in hours results in the loss of health insurance coverage, this will trigger 
COBRA and employees can elect to continue health insurance coverage at 102% of the 
applicable premium cost for current employees.  

• Companies should check the language of the applicable plan documents, and work with insurers 
to amend the plan language if necessary, in order to keep employees on the company’s plans for 
the duration of the period of reduced hours.  

° Employees whose hours are reduced may not be eligible for state unemployment benefits in certain 
states because they are still employed. However, some states allow employees whose hours have 
been reduced to receive at least partial unemployment benefits, and even if this was not the case 
prior to the COVID-19 outbreak, many states are considering changes to eligibility requirements 
that may extend benefits to such employees. 

• Exempt Employees. 

° Employees who are “exempt” from the FLSA and corresponding state law (e.g., salaried 
professionals) must receive the same salary for any week in which they perform work, regardless of 
the number of hours worked, or else their exempt status will be lost. 

° Rather than reducing hours and pay, which would result in loss of exempt status for the affected 
employees (and potentially for all other employees in the same or similar job classifications), 
companies could consider reducing pay and moving employees to hourly “non-exempt” status for 
the duration of this crisis.  

• Although such employees would need to record their hours and would be entitled to overtime 
premium pay for any overtime hours worked, they would be unlikely to actually work any 
overtime hours given their reduced schedules. 


