
Many colleges and universities are taking note that state legislators in Massachusetts are supporting a tax on endowment 
funds as a new source of  revenue to close a state budget deficit. If  adopted as a part of  the state’s annual budget, a floor 
amendment added in the House of  Representatives would require the Department of  Revenue to study the potential 
impact on the state’s economy of  a 2.5% excise tax on college and university endowments in excess of  $1 billion. The 
Department would also be directed to study “the current practice of  other states, any anticipated change in employment, 
and ancillary economic activity.” The Boston Globe reports that such an excise tax, if  adopted, would be the first of  its kind 
in the country.

The new proposal still has a long way to go before it becomes law. The Massachusetts Senate currently has the state bud-
get under consideration, after which action by the House and Senate budget conference committee and the Governor 
await. With the end of  the state’s June 30 fiscal year looming, the budget should be passed, with or without the amend-
ment, within the next six weeks.

While the proposed tax, as written, would be levied on only nine institutions in the Commonwealth, many observers have 
noted that it reflects a larger effort to scrutinize the endowments of  higher education institutions. The chair and ranking 
member of  the U.S. Senate Finance Committee in January sent a letter and questionnaire to 136 colleges and universities 
with endowments of  $500 million or more, asking a series of  questions about the growth and use of  endowments, and in 
particular about spending on financial aid.

Quite apart from its wisdom as a matter of  public policy, the Massachusetts proposal raises a number of  interpretive 
questions about what constitutes “endowment,” which the legislation would define as “an institutional fund . . . not 
wholly expendable by the institution on a current basis under the terms of  the applicable gift instrument.” Individual 
institutions’ decisions on the interpretation of  gifts would therefore affect the incidence of  the proposed legislation. The 
adoption of  either the Uniform Prudent Management of  Institutional Funds Act or the pending FAS 117-a could also 
have a significant impact on the legislation’s effect.

If  you have any questions about this proposed budget amendment, please consult your Ropes & Gray lawyer or  
any of  the undersigned.

Peter C. Erichsen				    Christopher A. Klem				    Anne P. Ogilby

Universities & Colleges

A L E R T
May 19, 2008

M a s s a c h u s e t t s  L e g i s l a t o r s  P r o p o s e 
Ta x  o n  E n d o w m e n t  F u n d s

www.ropesgray.com

ATTORNEY ADVERTISING

This alert should not be construed as legal advice or a legal opinion on any specific facts or circumstances.  
This alert is not intended to create, and receipt of  it does not constitute, a lawyer-client relationship.  

The contents are intended for general informational purposes only, and you are urged to consult your own  
lawyer concerning your own situation and any specific legal questions you may have.

© 2008 Ropes & Gray LLP

http://www.ropesgray.com/files/upload/051908_AlertSupplement1.pdf
http://www.ropesgray.com/files/upload/051908_AlertSupplement1.pdf
http://www.ropesgray.com/files/upload/051908_AlertSupplement2.pdf
http://www.ropesgray.com/petererichsen
http://www.ropesgray.com/christopherklem
http://www.ropesgray.com/anneogilby

