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Gramm-Leach-Bliley Act Amendment Eliminates Annual
Privacy Notice Requirement for Many Advisers and Funds

On December 4, 2015, President Obama signed tt¢hia nearly 500-page Fixing America’s Surface
Transportation Act, which included an amendmerthefconsumer privacy provisions within the Gramnadte
Bliley Act (the “Amendment”). The Amendment, whialent into effect immediately, significantly redudés need
for financial institutions to provide an annuaMagy disclosure to consumers that describes tlaadial
institution’s privacy policies and practices. ifi@ancial institution satisfies certain conditioftkescribed below), it
need not provide an annual privacy disclosure.

Existing Law. Regulation S-P (17 C.F.R. § 24&t1seq.), adopted by the SEC pursuant to the Gramm-L&htdy
Act (the “GLBA”), implements the GLBA'’s requiremenivith respect to privacy of consumer personalrmédion
for registered investment advisers, investment @mngs, and broker-dealers (each, a “financialturtsin”).

Regulation P (12 C.F.R. § 101@tlseq.), adopted by the Consumer Financial Protectiore8ui(the “CFPB”)
pursuant to the GLBA, similarly implements the GLBAequirements with respect to privacy of consupesonal
information, but Regulation P applies to finanamtitutions, such as private funds, that are objext to SEC or
CFTC privacy regulations (each, also a “finanaiatitution”).

Both Regulation S-P and Regulation P (together/Rlegulations”) require a financial institution poovide an
initial notice to consumers describing its priv@olicies and practices, including a descriptiorthef circumstances
in which the financial institution may disclose paiblic personal information of a consumer to thpedties.
Thereafter, as long as the customer relationshmpirages to exist, the Regulations required a fir@nestitution to
provide gn annual privacy disclosure to its cust@aescribing the financial institution’s privacglisies and
practices.

If a financial institution discloses nonpublic p@nal information about a consumer to nonaffilistiedd parties, the
Regulations generally require the financial ingtia’'s privacy notice to (i) describe those datarsig practices; (ii)
provide a consumer the opportunity to opt-out daddnaring; and (iii) explain how the consumer mpgout of that
disclosure. However, the Regulations also exemppaicekinds of third-party disclosures by a finalenstitution of
nonpublic personal information of consumers fromdipt-out requirement (each an “Exempt Categoiifie
principal Exempt Categories are:

« Disclosure to the financial institution’s nonaffited service providers to perform services on betfidghe
institution (e.g., marketing services), provided #fharing is fully disclosed, the contract withreac
nonaffiliated service provider contains certainfaentiality provisions, and the initial notice wmided by
the financial institution includes certain spedfi@aformation.

« Disclosure to the financial institution’s service@ypiders, provided the disclosure is limited to pohlic
personal information as necessary to effect, aditeinior enforce a transaction that a consumeestsjwr
authorizes, or is in connection with maintainingservicing the consumer’s account.

« Disclosure as required by law.

11n 2014, the CFPB finalized a rule permitting fical institutions subject to Regulation P to povannual privacy notices by
posting the annual notices on their websites, plex/icertain conditions are mé8ke 12 C.F.R. § 1016.9.
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The Amendment. The Amendment eliminates a financial institutioatsigation to comply with the annual privacy
disclosure requirement, as long as the financsitirtion satisfies two conditions:

« The financial institution does not disclose nonpupkrsonal information of consumers to third pEes;ti
other than disclosure permitted by Exempt Categamy;

« The financial institution has not changed its gescand practices with regard to disclosing nonipubl
personal information from the policies and pradtitteat were disclosed in the most recent discloseméto
consumers.

Implications. For those financial institutions that are abledts$y the conditions of the Amendment, the
Amendment should reduce compliance burdens andhelienthe expenses associated with providing thean
privacy disclosures to consumers. However, the Ainent should not be read as meaning that finamsatutions
no longer need to provide any privacy notice. Fairnstitutions are still required under the Grarheach-Bliley
Act to provide an initial privacy notice to consuméfor example, a private fund would still be reqd to provide a
privacy notice to investors as part of its standsatof fund offering documents). Further, finahmiatitutions that
are unable to satisfy the conditions of the Amemnunfer example, financial institutions that shaomsumers’
nonpublic personal information in connection witarketing activities, as opposed to sharing solelyannection
with servicing consumer accounts) would still bguieed to provide annual privacy disclosures.

Regulation S-P and Regulation P are likely to berasied by the SEC and the CFPB, respectively, ttocorthe
Regulations to the terms of the Amendment.

For further information about how the changes dieedrin this Alert may impact your interests, pkeasntact your
regular Ropes & Gray contact or a member of Rop&rdy’'s leadingrivacy and data security team
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