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CMS Proposes Overhaul of the Medicare Shared Savings 
Program 
The Centers for Medicare & Medicaid Services (“CMS”) has issued a proposed rule (the “Proposed Rule”) that 
would overhaul the Medicare Shared Savings Program (“MSSP”) for Accountable Care Organizations (“ACOs”). 

The revised program, referred to as “Pathways to Success”— 

• modifies the participation options available, in an effort to address what CMS has characterized as weak risk 
incentives in the current MSSP program, and to encourage more ACO participation in two-sided risk models, 

• updates the ACO benchmark methodology, 

• allows eligible ACOs to establish a beneficiary incentive program, 

• implements an interoperability criterion regarding use of certified electronic health record technology 
(“CEHRT”), and 

• seeks to incorporate the additional tools and flexibilities for ACOs established by the Bipartisan Budget Act 
of 2018. 

The Current ACO Program 

CMS launched the MSSP, created by the Affordable Care Act, in 2012. Currently, 561 ACOs, serving over 10.5 
million Medicare fee-for-service (“FFS”) beneficiaries, participate in the program. The MSSP is designed to hold 
ACOs accountable for the total cost of care and quality outcomes. ACOs that reduce Medicare expenditures below a 
set benchmark while meeting quality requirements are eligible to receive additional reimbursement in the form of a 
percentage of the cost savings achieved. 

The MSSP currently has three participation tracks. Track 1, a one-sided shared savings track, allows ACOs to receive 
additional reimbursement of up to 50% of savings under the benchmark, with no requirement to share in the costs 
should spending exceed the benchmark. The vast majority of MSSP ACOs participate in Track 1 (82%). ACOs 
participating in Tracks 2 and 3, the two-sided shared savings/shared losses tracks, are eligible to receive a greater 
percentage of program savings, but also are required to bear downside risk, sharing losses with CMS if their 
spending is above the benchmark. 

A recent analysis indicates that the current MSSP has failed to reduce federal government spending, and in fact has 
led to increased spending of over $380 million.1 But despite this overall loss, the two-sided models (Tracks 2 and 3) 
did reduce federal spending by $60 million over five years—those savings were just overshadowed by program 
losses generated in the more popular Track 1. By redesigning the program, CMS seeks to increase savings for the 
Medicare program by increasing the number of ACOs participating in two-sided risk tracks. 

                                                 
1 Josh Seidman et al., Medicare Accountable Care Organizations Have Increased Federal Spending Contrary to Projections 
That They Would Produce Net Savings (Mar. 29, 2018), http://avalere.com/expertise/managed-care/insights/medicare-
accountable-care-organizations-have-increased-federal-spending-con. 
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Proposed Redesign of the Program 

Changes to the Risk Model 

Perhaps the most significant proposed change in the Proposed Rule is revision of the MSSP’s participation tracks and 
mandatory advancement to greater levels of two-sided risk. Under the Proposed Rule, Tracks 1, 2 and 3 will be 
replaced with two “glide paths.” The table at the end of this Alert summarizes the key characteristics of proposed 
paths. 

BASIC Path 

Under the Proposed Rule, the BASIC glide path would replace Tracks 1 and 2 and limit the amount of time ACOs 
may participate in a one-sided risk model. On the BASIC path, eligible ACOs would start under a one-sided model, 
with a maximum amount of potential shared savings (“Shared Savings Cap”) of 25%, a reduction from Track 1’s 
Shared Savings Cap of 50%, and would incrementally phase-in to higher levels of assumed downside risk. 

The BASIC glide path, like the ENHANCED glide path described below, achieves this incremental phase-in through 
use of subcategories called experience levels (“Experience Levels”). Under the Experience Levels, ACOs become 
eligible for increased Shared Savings Caps and increased levels of shared downside risk. 

ACOs new to the program would be permitted two years in a one-sided risk Experience Level (one year at Level A 
and one year at Level B), while ACOs that previously participated in Track 1 would be ineligible to enter the 
program at Level A, thereby limiting them to just one year of participation in a one-sided risk Experience Level 
(Level B).  Level A and B will be similar and will be the only two Experience Levels without any downside risk. 
Regardless of the Experience Level in which an ACO begins, ACOs advance through further Experience Levels, 
climbing one level each year (or more, if they wish), and assume additional risk with each level. ACOs would begin 
to bear two-sided risk and thereby to share in losses at Level C, assuming risk for 30% of higher-than-benchmark 
costs, not to exceed 2% of ACO participant revenue, and capped at 1% of the updated benchmark. By Experience 
Level E, ACOs’ Shared Savings Cap would reach 50%, and shared losses would reach 30% of higher-than-
benchmark costs, subject to a calculated cap. Participation at Experience Level E qualifies as participation in an 
Advanced Alternative Payment Model under the Quality Payment Program. Providers participating in an Advanced 
Alternative Payment Model are eligible to receive additional incentive payments from CMS and are exempt from 
participation in Merit-based Incentive Payment System (MIPS) reporting requirements and potential downward 
payment adjustments. 

ENHANCED Path 

Under the Proposed Rule, the ENHANCED glide path would replace the current MSSP ACO Track 3, which it 
largely mirrors. As with Track 3, ACOs participating in the ENHANCED path would have a Shared Savings Cap of 
75% and would shoulder responsibility for between 40% and 75% of higher-than-benchmark costs. The Proposed 
Rule indicates that CMS also would offer ACOs participating in the ENHANCED path at the highest Experience 
Level additional tools and regulatory flexibility, including, among others, broadened use of telehealth and waiver of 
the 3-day Skilled Nursing Facility admission rule, as described below. 

Eligibility 

Eligibility to participate in each path varies, and depends on an ACO’s prior participation and level of experience, 
and whether the ACO is classified as a high-revenue or low-revenue ACO. 

Under the Proposed Rule, ACOs less experienced with performance-based Medicare initiatives are eligible to enter 
an agreement period under the BASIC path. 
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Experienced ACOs, including those identified as previously participating in Track 2 or Track 3, would be eligible to 
participate in only the ENHANCED path, or the BASIC path’s Level E if the ACO qualifies as a low-revenue ACO. 

Low-revenue ACOs, defined as ACOs that receive less than 25% of their total Medicare FFS expenditures from the 
ACO’s assigned beneficiaries, may participate in the BASIC path for up to two agreement periods. These low-
revenue ACOs are typically smaller physician practices, rural providers or other providers working in underserved 
markets. High-revenue ACOs, those with total Medicare FFS revenue for assigned beneficiaries greater than 25%, 
would be required to transition to the ENHANCED path more quickly and would be permitted, at most, a single 
agreement period on the BASIC path. 

When considering the Experience Level in which to participate (or whether to participate at all), and assuming no 
changes in the final rule, both current and prospective ACOs will want to consider carefully their financial and 
operational readiness for the various percentages of downside and upside risk for each Experience Level, 
summarized in the chart below—in addition to more general factors, including the strategy that they intend to employ 
to avoid downward adjustments under MACRA (e.g., through participation in an Advanced APM such as a BASIC 
path Level E or ENHANCED path ACO), and the relative benefits of participation in the revised MSSP versus a 
more targeted focus, such as the Bundled Payments for Care Improvement Advanced (BPCI-A) Initiative. 

Updates to Repayment Mechanism 

The Proposed Rule also includes modifications to the repayment mechanism requirements, to reduce the burden on 
ACOs in performance-based risk tracks. Under the current MSSP, ACOs accepting performance-based risk must 
establish a repayment mechanism to assure CMS that they can repay losses for which they may be liable. Under 
Pathways to Success, certain ACOs participating in the BASIC path in Levels C, D, or E would have a lower 
required repayment mechanism amount, to reflect the BASIC path’s potentially lower levels of loss liability. 
Additionally, the Proposed Rule would permit ACOs renewing their participation in the MSSP to maintain a single, 
existing repayment arrangement, to streamline the repayment of shared losses during the transition period to the new 
glide paths. 

Updates to the Benchmarking Methodology 

The Proposed Rule would also refine certain parts of the MSSP benchmarking methodology, a complex calculation 
incorporating each ACO’s risk-adjusted historical expenses along with national or regional spending trends. 

First, the Proposed Rule would accelerate inclusion of regional factors into the benchmarking methodology within 
the first agreement period, allowing for an earlier and more accurate comparison of an ACO’s expenses to others in 
its service area. Second, the extension of the agreement period from three years to five years would reduce the 
frequency of benchmark rebasing and provide greater predictability for both ACOs and CMS. Lastly, so as not to 
punish or reward an ACO excessively based on its geographic location, CMS proposes reducing the maximum 
weight given to the regional adjustment from 70% to 50% and capping the total regional adjustment at 5% of 
national Medicare FFS per capita expenditures. 

As part of its updated benchmark methodology, CMS proposes using a blended regional and national growth rate, 
with the weight placed on the national component of the blend increasing as an ACO’s penetration in its regional 
services area increases. It is CMS’ expectation that this revised methodology will lead to more favorable treatment 
for ACOs with high penetration in their regional service area and with lower spending growth compared to the 
nation, and less favorable treatment for ACOs with high penetration in their regional service area with higher 
spending growth compared to the nation. This policy would encourage overall cost savings for Medicare by 
rewarding increased market penetration coupled with lower spending growth. CMS intends for the change in 
treatment of ACOs with moderate to low regional penetration to be negligible. 
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Greater Flexibility for ACOs 

The Proposed Rule encourages ACOs to innovate in coordination of care by offering regulatory flexibility. The 
Proposed Rule contains several changes aimed at achieving this goal. First, under the Proposed Rule, physicians in 
ACOs participating in the ENHANCED path, or Levels C, D, or E of the BASIC path, would be permitted to receive 
payment for provided telehealth services, even if otherwise applicable Medicare geographic requirements for 
telehealth are not met. 

Second, enrolled ACOs participating in the ENHANCED path, or Levels C, D, or E of the BASIC path, would be 
permitted to waive the rule requiring a three-day stay in an inpatient hospital, acute-care hospital, or critical access 
hospital prior to admission to a skilled nursing facility. 

Finally, implementing a provision of the Bipartisan Budget Act of 2018, the Proposed Rule would provide ACOs 
with greater choice of beneficiary assignment methodology. Enrolled ACOs, regardless of track, would be permitted 
to select prospective assignment or preliminary prospective assignment with retrospective reconciliation prior to the 
start of each agreement period, and would be able to change their selection for each subsequent performance year. 

Enhanced Beneficiary Engagement 

The Proposed Rule contains several provisions aimed at improving quality and lowering costs by promoting 
beneficiary engagement. Certain ACOs participating in the two-sided risk models (the ENHANCED path or the 
BASIC paths Levels C, D, or E) would be allowed to establish a CMS-approved beneficiary incentive program and 
to provide incentive payments of up to $20 per qualifying service to beneficiaries for receiving primary care services. 
The Proposed Rule does not detail the specific eligibility criteria for an ACO to qualify for a regulatory waiver 
related to beneficiary incentive programs. Under the Proposed Rule, ACOs would be required to provide additional 
beneficiary notifications, including information regarding how to change a primary care provider. Additionally, 
beneficiaries would be permitted more flexibility in designating a “primary clinician” under the Proposed Rule, 
expanding the types of non-physician providers eligible to be designated as a beneficiary’s primary clinician. 

Promoting Interoperability 

The Pathways to Success program would eliminate the meaningful use electronic health record quality measure, 
allowing ACOs instead to attest that a specified percentage of their eligible clinicians use CEHRT in order to 
participate in the program. The Proposed Rule also proposes use of an interoperability criterion regarding CEHRT 
use to determine both ACOs’ eligibility for initial participation in the program, as well as ACOs’ annual certification 
of compliance with program requirements. ACOs would need to attest and certify upon application to participate in 
the Shared Savings Program, and subsequently, as part of the annual certification process, that at least 50% of the 
eligible clinicians participating in the ACO use CEHRT to document and communicate clinical care to their patients 
or other health care providers. 

Next Steps 

Under the Proposed Rule, CMS would offer a one-time new agreement period start date of July 1, 2019, in lieu of an 
agreement period start date of January 1, 2019. ACOs with a participation agreement expiring December 31, 2018 
would have a one-time opportunity to extend their current agreements through June 30, 2019. It is CMS’ hope that 
these changes provide ACOs time to evaluate the impact of the Proposed Rule, if finalized, and to determine their 
future participation in the MSSP, if any. Finally, the Proposed Rule would change all agreement terms following the 
renewal period from three years to five years. The 60-day public comment period will run through October 16, 2018. 

* * * 

Should you have any questions regarding this alert or matters involving ACOs generally, please contact your usual 
Ropes & Gray advisor. 

* * *  
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Current Track 1 

(one-sided model) 
Current Track 2 

(one-sided model) 

BASIC 
Level A & B  

(one-sided model) 

BASIC 
Level C  

(Risk/Reward) 

BASIC 
Level D  

(Risk/Reward) 

BASIC 
Level E  

(Risk/Reward) 

ENHANCED/ 
Current Track 3 

Shared 
Savings (once 
Minimum 
Savings Rate 
is met or 
exceeded) 

1st dollar savings at 
a rate up to 50% 
based on quality 
performance; not to 
exceed 10% of 
updated benchmark 

1st dollar savings at 
a rate up to 60% 
based on quality 
performance; not to 
exceed 15% of 
updated benchmark 

1st dollar savings at 
a rate up to 25% 
based on quality 
performance; not to 
exceed 10% of 
updated benchmark 

1st dollar savings at 
a rate up to 30% 
based on quality 
performance; not to 
exceed 10% of 
updated benchmark 

1st dollar savings at 
a rate up to 40% 
based on quality 
performance; not to 
exceed 10% of 
updated benchmark 

1st dollar savings at 
a rate up to 50% 
based on quality 
performance; not to 
exceed 10% of 
updated benchmark 

1st dollar savings at 
a rate up to 75% 
based on quality 
performance; not to 
exceed 20% of 
updated benchmark 

Shared Losses 
(once 
Minimum 
Loss Rate is 
met or 
exceeded)  

N/A 1st dollar losses at a 
rate of 1 minus final 
sharing rate, with 
minimum shared 
loss rate of 40% 
and maximum of 
60%, not to exceed 
5%, 7.5%, and 
10% of updated 
benchmark in year 
1, 2 and 3, 
respectively 

N/A 1st dollar losses at a 
rate of 30%; not to 
exceed 2% of ACO 
participant revenue 
capped at 1% of 
updated benchmark 

1st dollar losses at a 
rate of 30%; not to 
exceed 4% of ACO 
participant revenue 
capped at 2% of 
updated benchmark 

1st dollar losses at a 
rate of 30%; not to 
exceed percentage 
of revenue-based 
amount standard 
under Quality 
Payment Program 
(8% for 2019 and 
2020) 

No change. 1st 
dollar losses at a 
rate of 1 minus final 
sharing rate, with 
minimum shared 
loss rate of 40% 
and maximum of 
75%, not to exceed 
15% of updated 
benchmark 

Assignment 
Methodology 
– Annual 
choice of 
beneficiary 

-- -- Yes Yes Yes Yes Yes 

Annual 
election to 
enter higher 
risk? 

-- -- Yes Previously 
participating ACOs 
may not enter at 
Level A 

Yes No; ACO will 
automatically 
transition to Level E 
at the start of the 
next performance 
year, except for July 
1, 2019 starters that 
elect to enter at 
level D 

No; Maximum 
Level 

No; Highest level of 
risk under MSSP 
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Current Track 1 

(one-sided model) 
Current Track 2 

(one-sided model) 

BASIC 
Level A & B  

(one-sided model) 

BASIC 
Level C  

(Risk/Reward) 

BASIC 
Level D  

(Risk/Reward) 

BASIC 
Level E  

(Risk/Reward) 

ENHANCED/ 
Current Track 3 

Qualifies for 
Advanced 
Alternative 
Payment 
Model status 
under the 
Quality 
Payment 
Program 

No No No No No Yes Yes 

Eligible to 
Participate in 
Beneficiary 
Incentive 
Program 

N/A N/A N/A Yes, ACOs may 
establish an 
approved program 
starting July 1, 2019 
or in subsequent 
years 

Yes, ACOs may 
establish an 
approved program 
starting July 1, 2019 
or in subsequent 
years 

Yes, ACOs may 
establish an 
approved program 
starting July 1, 2019 
or in subsequent 
years 

Yes, ACOs may 
establish an 
approved program 
starting July 1, 2019 
or in subsequent 
years (ENHANCED 
only) 

Eligible for 
Expanded 
Telehealth 
Services 

No No No Yes, available to 
ACOs electing 
prospective 
assignment 
methodology for 
performance year 
2020, and 
subsequent years 

Yes, available to 
ACOs electing 
prospective 
assignment 
methodology for 
performance year 
2020, and 
subsequent years 

Yes, available to 
ACOs electing 
prospective 
assignment 
methodology for 
performance year 
2020, and 
subsequent years 

Yes, available to 
ACOs electing 
prospective 
assignment 
methodology for 
performance year 
2020, and 
subsequent years 
(ENHANCED only) 

Eligible for 3-
Day SNF 
Rule Waiver 

No No N/A Yes, ACOs may 
apply to start on 
July 1, 2019, and in 
subsequent years 

Yes, ACOs may 
apply to start on 
July 1, 2019, and in 
subsequent years 

Yes, ACOs may 
apply to start on 
July 1, 2019, and in 
subsequent years 

Yes, ACOs may 
apply to start on 
July 1, 2019, and in 
subsequent years 

 
 


