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For generations, partners in Ropes & Gray’s Private 

Client Group have served individuals and their families 

as attorneys, trustees and personal advisors. We 

offer clients efficient, effective advice for protecting 

and preserving family wealth. Supported by a staff 

of 35 professionals, our team takes an integrated, 

comprehensive planning approach that gives clients 

control over their affairs and allows for flexibility in 

adapting to changing needs.

PRESIDENT-ELECT TRUMP’S VICTORY:  
ESTATE TAX IMPLICATIONS

President-elect Donald Trump’s tax plan calls for 
elimination of the “death tax,” which likely includes the 
federal estate and generation-skipping transfer (GST) 
taxes and may also include the federal gift tax. His plan 
also calls for a tax on capital gains held until death and 
valued over $10 million. Such an approach may include a 
basis step-up to fair market value for capital assets with 
unrealized appreciation beneath the $10 million threshold. 
Given the Republican House and Senate margins, estate 
tax repeal should have support, likely as part of a broader 
tax reform effort. Last year, the House passed a bill calling 
for elimination of the estate and GST taxes, but not the gift 
tax. The gift tax is viewed as a backstop to the income tax; 
it prevents people from freely moving assets back and forth 
to shift income to a taxpayer in a lower bracket. The 2015 
House bill set the gift tax rate at 35%, with an inflation-
indexed $5 million exemption, and did not eliminate basis 
step-up for assets acquired from a decedent. The climate 
is now right for estate tax change, and though it is far 
from assured, there is plenty of uncertainty as to timing 
and the form it might take. From a planning perspective, it 
generally makes sense to continue with current strategies; 
in most cases, however, we would not recommend making 
gifts that trigger a gift tax payment.

2017 EXEMPTIONS AND EXCLUSIONS

For 2017, the federal estate, gift and GST tax exemptions 
will be $5,490,000, up $40,000 from 2016. These exemp-
tions permit a married couple to transfer $10,980,000 free 
of federal gift or estate tax, and to shelter the same amount 
from the GST tax. Only “taxable gifts” count against the 
gift and estate tax exemption, and gifts that qualify for the 
annual exclusion, as well as payments on behalf of an in-
dividual that are made directly to the provider for medical 
or educational expenses, are not taxable gifts. The gift tax 
annual exclusion for outright gifts remains at $14,000 for 
2017. The annual exclusion for outright gifts to a non-U.S. 
citizen spouse has increased $1,000 to $149,000 (outright 
gifts to a spouse who is a U.S. citizen qualify for the unlim-
ited gift tax marital deduction).

ANNUAL GIFT OPTIONS

It is advisable to take advantage of the $14,000 per donee 
gift tax annual exclusion ($28,000 for a married couple) if 
you are in a position to do so. There are three options for 
transferring assets to children with annual gifts:

n  PLACE ASSETS in a custodial account under the Uniform 
Transfers to Minors Act; in most states, such an account 
may continue until the child turns 21. Income from these 
accounts is taxed to the child, subject to the “kiddie tax” 
rules that tax anything over $2,100 at the parents’ rates. 
The planning drawbacks are: (i) if you fund the account 
and serve as custodian, the assets will be subject to estate 
tax if you die before the account is distributed to the 
child; and (ii) your child will have unfettered access to 
the funds at age 21.

n  PLACE ASSETS in a Section 529 Plan account. These 
accounts are exempt from income tax as long as the 
funds are eventually used to pay qualified educational 
expenses. If the funds are used for other purposes, the 
increase in account value is taxed at ordinary income 
rates and subject to a 10% penalty. Consequently, we do 
not generally recommend this approach unless you know 
you will use these funds to pay educational expenses.
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n  ESTABLISH A TRUST to limit your child’s access to the 
funds until the child reaches an age of your choosing. 
Such a trust could permit the non-donor parent to serve as 
trustee with discretion over distributions, and the donor 
parent to serve as trustee with investment authority. In 
designing the trust, the income could be taxable to you, as 
donor, or to the child (same as the custodial account), or 
to the trust itself (so long as no distributions are made in 
the particular year). From an estate planning perspective, 
these trusts offer the greatest flexibility.

CHARITABLE PLANNING

President-elect Trump’s campaign platform included 
a proposal to cap itemized deductions, including the  
income tax charitable deduction, at a designated dollar 
amount and limit fair market value deductions for certain 
charitable gifts of appreciated assets. While it is unclear 
how these proposals may be incorporated into future 
tax legislation, they suggest that it may make sense to 
accelerate charitable giving to 2016. As you plan your 
year-end charitable gifts, consider the following:

n  TIMING A charity generally must receive your 
contribution by December 31, 2016 for you to deduct 
it on your 2016 income tax return. However, the 
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“mailbox rule” provides that mailing a check or 
properly endorsed securities on or before December 31, 
2016 will also result in a 2016 gift, even if the charity 
receives the gift in 2017.

n  APPRECIATED SECURITIES In most cases, giving 
appreciated marketable securities that you have held 
for at least one year generates a charitable deduction 
based on the mean fair market value of the securities 
on the date of the gift. The charity can then sell 
the securities without paying capital gains tax on  
the appreciation. 

n  DONOR-ADVISED FUNDS  If your philanthropic plans are 
still developing, you can make a gift to a donor-advised 
fund to secure a current-year income tax deduction and 
recommend grants to your chosen charities later.

n  MASSACHUSETTS COMMUNITY INVESTMENT TAX CREDIT 

(CITC)  The CITC offers a Massachusetts tax credit equal 
to 50% of any cash gift of $1,000 to $2 million if the 
gift is made to a community development corporation, 
the United Way’s Community Partnership Fund, or a 
community support organization. The CITC program 
will run until December 31, 2019.  

ropesgray.com

NEW YORK  |  WASHINGTON, D.C.  |  BOSTON  |  LONDON

CHICAGO  |  SAN FRANCISCO  |  SILICON VALLEY

HONG KONG  |  SEOUL  |  SHANGHAI  |  TOKYO  


