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Robbing Peter to Pay for College?
A Good-Faith Defense in Tuition Clawback Fraudulent Transfers

A single mother, mired in credit card debt, 
empties her bank account writing a check 
to pay her son’s college tuition. She files 

a petition for chapter 7 bankruptcy shortly after. 
The chapter 7 trustee, realizing that the transfer has 
depleted value that could have been available for 
creditors, brings a fraudulent-transfer action, not 
against the son who benefited from the transfer, but 
against the college that delivered educational ser-
vices to a nondebtor. 
 There is a seemingly logical basis for the 
trustee’s approach. Sections 548 and 550 of the 
Bankruptcy Code permit a trustee to recover funds 
transferred from a debtor’s estate within two years 
prior to filing for bankruptcy if the transfer was 
made for less than reasonably equivalent value and 
the debtor was insolvent at the time.1 This recov-
ery is considered a “clawback.” Such actions can be 
brought against either the “initial transferee” of the 
transfer or “the entity for whose benefit the trans-
fer was made.”2 So it would seem that a chapter 7 
trustee could sue a college as the initial transferee of 
tuition payments made for the benefit of a nondebtor, 
adult child. The flaw in this logic is that it assumes 
that colleges receiving tuition payments are initial 
transferees that are not entitled to assert a good-faith 
defense.3 This article argues that colleges receiving 
tuition payments are instead “immediate or mediate 
transferees,” entitled to assert a good-faith defense.

The Rise of Tuition Clawback Suits
 Tuition clawback suits are being brought with 
increasing frequency against colleges and universi-
ties.4 Some courts have entered judgments against 

colleges for constructive fraudulent transfers, 
while other courts have held that a parent’s tuition 
payments for the undergraduate education of adult 
children are not considered constructive fraudulent 
transfers.5 In all of these cases, the key question 
that courts have confronted is whether a debtor/
parent receives reasonably equivalent value in 
exchange for funding tuition payments for a child.6 
Courts are split over the question of value. Some 
courts have held that the benefits a parent receives 
from funding a child’s tuition are not “concrete” 
or “quantifiable” enough to constitute reason-
ably equivalent value under § 548 (a) (l) (B) of the 
Bankruptcy Code and state law analogs.7 Other 
courts have held that a child’s college education 
resulting in their financial well-being and self-
sufficiency confers an economic benefit to the par-
ent that constitutes reasonably equivalent value.8 
In many cases, regardless of the outcome, courts 
have expressed concern regarding the potential for 
imposition of liability on defendant colleges that 
have accepted tuition payments and delivered valu-
able services in good faith. 

The Tenuous Policy Rationale 
for Tuition Clawback Suits 
 The policy rationale for permitting a clawback 
of tuition payments by a parent for a child’s under-
graduate education is less than compelling. Under 
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Department of Education regulations, colleges require 
parental contributions when qualifying a student under the 
age of 23 for financial aid.9 Essentially, an undergraduate 
student is not treated as an independent economic actor 
under federal law. Bankruptcy courts have protected pri-
vate and parochial schools from liability in tuition clawback 
suits but have been less willing to extend the same protec-
tion to colleges and universities delivering an undergradu-
ate education.10 As one court noted, “there is something 
of a societal expectation that parents will assist with such 
expense if they are able to do so.”11 
 Although it is arguably inappropriate for an insolvent 
debtor to pay a child’s undergraduate tuition, it is hard to 
see how the expenditure harms creditors more than many 
expenditures made for a debtor’s own benefit. Tuition 
payments for an insolvent debtor’s own education are 
often of no benefit to creditors, particularly in a chapter 
7 case, where creditors do not benefit from any poten-
tial income enhancement a college degree might provide. 
Similarly, a wide range of pre-petition debtor payments 
(e.g., yoga classes, vacation home rentals, cigarettes, 
consumer goods) do not enhance the estate or benefit 
creditors, yet as a rule, courts refuse to permit trustees 
to obtain judgments against third-party vendors of goods 
and services to recover the value of a debtor’s pre-peti-
tion expenditures — even if the expenditures were in sup-
port of an extravagent lifestyle.12 Perhaps for this reason, 
amendments to the Bankruptcy Code have been proposed 
to bar constructive fraudulent-transfer lawsuits against 
colleges and universities to recover a parent’s tuition pay-
ments for an adult child’s education.13 In short, subjecting 
colleges and universities to fraudulent-transfer liability 
after services have been provided in good faith seems 
fundamentally unfair. 

A Good-Faith Defense to Tuition 
Clawback Suits
 Reported opinions in tuition clawback suits have failed 
to consider whether, when a college receives a tuition pay-
ment from a student’s parent, the college is an “immediate 
or mediate transferee” as opposed to an “initial transfer-
ee” under § 550 of the Bankruptcy Code. The distinction 
makes a difference. 
 Recovery of a constructively fraudulent transfer from 
an initial transferee depends entirely on the transferor’s sol-

vency and the value received by the transferor in exchange 
for the transfer. An initial transferee’s delivery of value 
to a nondebtor third party in good faith is not a defense 
to recovery of the transfer. By contrast, an “immediate or 
mediate transferee” who receives the transfer from an initial 
transferee has a defense to recovery based on good faith and 
value delivered.14 
 In a hypothetical situation where a mother gives an 
automobile to her son for free, the son is an initial trans-
feree. The son, having given no reasonably equivalent value 
in exchange for the gift, would have no defense to recov-
ery if his mother was insolvent at the time of the transfer. 
However, if the son sells the automobile to a third party who 
has no knowledge of the fraudulent transfer and pays market 
value for the car, the third party, as an immediate or mediate 
transferee of the son, has a good-faith defense to a lawsuit by 
the mother’s bankruptcy trustee seeking return of the vehicle 
or a judgment for its value. 
 In many tuition fraudulent-transfer actions, the college 
or university receives tuition payments directly from a par-
ent but is not an initial transferee15 because tuition payments 
from a parent are received by the college into an account 
maintained on behalf of the adult student. The parent does 
not have access to this account; typically, the student’s con-
sent is required for a parent to even see the account balance 
and record of payments. If a tuition payment is received and 
the student withdraws from the college before the begin-
ning of the school year, the funds on deposit are paid to the 
student or at the student’s direction. Even after the school 
year begins, many colleges offer a refund to students in cer-
tain circumstances (e.g., a full refund might be offered for 
withdrawal due to medical conditions or military service, 
or a partial refund might be offered for withdrawal early in 
the semester). 
 The phrase “initial transferee” refers to something more 
particular than the initial recipient of a transfer.16 If a transfer 
recipient (such as a bank) holds transferred funds for another 
person who has dominion and control over such funds (such 
as the bank’s customer), the bank or other transfer recipient 
is considered to be a “mere conduit” and not an initial trans-
feree under § 550 (a) (1).17 In the case of tuition payments 
made to a student account maintained by a college or uni-
versity, the student has dominion and control over the tuition 
payment by virtue of his/her ability to withdraw from school 
(by choice or necessity) and receive a refund from the col-
lege. The college is a “mere conduit” under applicable case 
law, and the student is the initial transferee. Upon the credit-
ing of the payment to pay tuition and the vesting of the pay-
ment when the student chooses not to withdraw, the college 
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at studentaid.ed.gov/sa/sites/default/files/2016-17-efc-formula.pdf (providing guidance on qualifications 
for status as dependent).
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Liegget Sch. (In re Karolak), Ch. 7 Case No. 12-61378, Adv. No. 13-04394, 2013 WL 4786861, at 
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sity’s inability to demonstrate parent’s legal obligation to pay 18-year-old son’s tuition).

11 Shearer v. Oberdick (In re Oberdick), 490 B.R. 687, 712 (Bankr. E.D. Pa. 2013).
12 See, e.g., Geltzer, 502 B.R. at 133 (large amounts spent for horse-riding lessons, boarding costs, 

horse shows, veterinary bills and other monthly recreational expenses that were not recoverable under 
11 U.S.C. § 548). 

13 The Protecting All College Tuition Act of 2015, H.R. 2267, 114th Cong. (2015); see Lynne B. Xerras, 
“PACT: Will Congress Except College Tuition Payments from Avoidance?,” XXXIV ABI Journal 7, 12-13, 
61, July 2015, available at abi.org/abi-journal; see also Elizabeth E. Stephens, “PACT Will Not Prevent 
Trustees from Attempting to Claw Back College Tuition Payments,” XXXV ABI Journal 2, 16-17, 62, 
February 2016, available at abi.org/abi-journal.

14 See 11 U.S.C. § 550(b).
15 This argument may apply differently to tuition payments made from funds obtained by parents through 

Direct PLUS Loans from the U.S. Department of Education “to pay their reasonable share of the costs of 
the education of their children.” See H.R. Rep. 96-520, 29 1980 U.S.C.C.A.N. 3141, 3169 (report of the 
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is an immediate or mediate transferee of the student.18 As an 
immediate or mediate transferee, the college has a good-faith 
defense under § 550(b). 

Conclusion 
 A debtor/parent’s tuition payment to a college creates an 
asset that belongs to the student. Payments received into a 
student’s account become property of the college only when 
the semester begins, a debt is incurred for tuition owed and 
funds in the account are applied to pay the debt. Under 
these circumstances, the student is the initial transferee of 
the tuition payment. The college is an immediate or medi-
ate transferee of the student when the student begins the 
semester, the account is debited to pay tuition, and the tuition 
payment vests and becomes nonrefundable. As a good-faith 
immediate or mediate transferee of the student for value, 
the college should have an absolute defense to recovery in a 
tuition clawback fraudulent-transfer action.  abi

Reprinted with permission from the ABI Journal, Vol. XXXV, 
No. 11, November 2016.
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more than 12,000 members, representing all facets of the insol-
vency field. For more information, visit abi.org.

18 See Danning, 922 F.2d at 549 (even though funds were eventually used to purchase stock in defendant’s 
name, defendant, who was under contractual duty to dispose of funds in a particular way, was not initial 
transferee); Bonded Fin. Servs., 838 F.2d at 893 (finding that bank did not have dominion and control 
over deposited check until account-holder instructed bank to apply the funds to outstanding loan balance 
he owed to bank).


